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COMPLIANCE  WITH  APPLICABLE  LAWS  AND  REGULATIONS 


When  an  independent  auditor  is  engaged  to  audit  the  Uniform 
Financial  Statements,  the  financial  audit  must  be  conducted  and 
reported  in  accordance  with  Generally  Accepted  Government 
Auditing  Standards   (GAGAS) .     Government  Auditing  Standards 
(commonly  referred  to  as  the  "Yellow  Book")   have  been 
promulgated  by  the  Comptroller  General  of  the  United  States 
General  Accounting  Office   (GAG) .     The  guidance  that  follows  has 
been  adapted  for  use  in  audits  of  providers  contracting  with  the 
Commonwealth  and  excerpted  from  the  "Yellow  Book"  and  the  GAG 
office  policy  publication,    "Assessing  Compliance  With  Applicable 
Laws  and  Regulations."     GAG's  standards  require  that  all  audits 
include  an  assessment  of  compliance  with  relevant  laws  and 
regulations  that  are  material  to  the  engagement  objectives.  For 
financial  statement  audits,   the  standard  provides  the  following: 

A  test  should  be  made  of  compliance  with  applicable  laws 
and  regulations. 

The  auditor  should  design  audit  steps  and  procedures  to 
provide  reasonable  assurance  of  detecting  errors, 
irregularities,  and  illegal  acts  that  could  have  a  direct 
and  material  effect  on  the  financial  statement  amounts. 

The  auditor  should  also  be  aware  of  the  possibilities  of 
illegal  acts  that  could  have  an  indirect  and  material 
effect  on  the  financial  statements. 

The  "Yellow  Book"  also  requires  that  financial  audits  be 
performed  in  accordance  with  the  fieldwork  and  reporting 
standards  prescribed  by  the  American  Institute  of  Certified 
Public  Accountants   (AICPA) .     AICPA  has  issued  a  series  of 
Statements  on  Auditing  Standards   (SAS) ,  and  the  following  are 
particularly  applicable  to  detecting  and  reporting  noncompliance 
with  laws  and  regulations  on  financial  audits: 

Compliance  Auditing  Applicable  to  Government  Entities  and 
Other  Recipients  of  Governmental  Financial  Assistance 
(SAS  68) ; 

Consideration  of  the  Internal  Control  Structure  in  a 
Financial  Statement  Audit   (SAS  55) ; 

Illegal  Acts  by  Clients   (SAS  54) ;  and 

The  Auditor's  Responsibilities  to  Detect  and  Report 
Errors  and  Irregularities   (SAS  53) ; 

Omnibus  Statement  on  Auditing  Standards  1983   (SAS  45) 
AU  Section  334,  Related  Parties  and  Au  Section  9334 
Related  Parties:  Auditing  Interpretations  of 
Section  AU  334; 
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Audit  Risk  and  Materiality  in  Conducting  an  audit 
(SAS  47) . 

Audits  of  providers  for  Single  Audit  purposes  carry  additional 
requirements  that  the  auditor  must  be  aware  of  to  conduct  the 
audit.     These  requirements  are  noted  in  the  Executive  Office  of 
The  President,  Office  of  Management  and  Budget  publication,  0MB 
Circular  A- 133  "Audits  of  Institutions  of  Higher  Education  and 
Other  Nonprofit  Organizations"  and  "Compliance  Supplement  for 
Single  Audits  of  Institutions  of  Higher  Education  and  Other 
Nonprofit  Organizations." 
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General  Requirements 


Audits  must  be  properly  planned  and  include  steps  to  provide 
reasonable  assurance -not  absolute  or  con5)lete- that  material 
instances  of  noncompliance  that  directly  relate  to  the 
engagement's  objective (s)  are  detected  and  reported.  Auditors 
should  not  presume  the  provider  is  in  compliance  or  not  in 
compliance  but  should  do  sufficient  testing  to  provide 
reasonable  assurance  that  noncompliance,  which  is  individually 
or  in  the  aggregate  material,  would  have  been  identified. 

Sufficient  steps  must  be  performed  to  detect  maior  noncompliance 
without  spending  an  unreasonable  amount  of  resources  on  those 
steps.     Too  much  audit  effort  would  waste  valuable  resources 
needed  elsewhere,  while  not  enough  work  risks  instances  of 
material  noncompliance  going  undetected. 

The  standard  does  not  expect  auditors  to  uncover  every 
impropriety;   instead,   it  requires  reasonable  tests  to  assure 
detection  of  man  or  noncompliance   (errors,   fraud,   illegal  acts, 
or  irregularities)  and  abuse. 

The  "Yellow  Book"  requires  auditors  to  perform  audit  steps  as 
follows : 

1.  Determine  if  engagement  objectives  require  that  tests  of 
compliance  with  laws  and  regulations  be  performed; 

2 .  identify  laws  and  regulations  that  apply  to  the  entity 
being  audited  and  that  are  relevant  to  engagement 
objectives ; 

3.  assess  the  risk  that  noncompliance  with  these  laws  and 
regulations  could  significantly  affect  the  program 
operations  or  financial  statements  being  audited; 

4 .  consider  whether  internal  controls  deter  or  help  detect 
noncompliance; 

5.  design  work  steps  to  reasonably  assure  the   (1)  entity's 
compliance  with  relevant  laws  and  regulations  and  (2) 
detection  of  errors,  irregularities,  abuse,  or  illegal 
acts  that  could  significantly  affect  the  engagement 
objectives; 

6.  exercise  appropriate  caution  in  investigating  illegal 
acts  so  as  not  to  interfere  with  potential  future 
investigations  and/or  legal  proceedings; 

7.  promptly  prepare  an  audit  report  that  includes  all 
significant  or  material  instances  or  noncompliance;  and 

8 .  promptly  report  all  illegal  acts  that  could  result  in 
criminal  prosecution. 
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Terms  Defined 


Noncompliance  with  laws  and  regulations  includes  both 
intentional  and  unintentional  acts  as  well  as  a  variety  of  other 
terms,   such  as  "fraud, "   "abuse, "   "errors, "  and  "irregularities, " 
and  these  and  other  terms  are  defined  as  follows: 

Abuse  is  distinguished  from  noncompliance  in  that  abusive 
conditions  may  not  directly  violate  laws  or  regulations. 
Abusive  activities  may  be  within  the  letter  of  the  laws  and 
regulations  but  violate  either  their  spirit  or  the  more  general 
standards  of  impartial  and  ethical  behavior.     This  would  include 
furnishing  excessive  services  to  beneficiaries;  or  performing 
what  may  be  considered  improper  practices,  none  of  which 
involves  nonconpliance  with  laws  and  regulations. 

Civil  acts  -  An  illegal  act  for  which  penalties  that  do  not 
include  incarceration  are  available  for  a  statutory  violation. 
Penalties  may  include  monetary  payments  and  corrective  actions. 

Criminal  acts  -  An  illegal  act  for  which  incarceration,  as  well 
as  other  penalties,   is  available  if  the  government  obtains  a 
guilty  verdict. 

Errors  -  Unintentional  noncompliance  with  applicable  laws  and 
regulations  and/or  misstatements  or  omissions  of  amounts  or 
disclosures  in  financial  statements. 

Fraud  -  Action  that  violates  a  fraud- related  statute  of  the 
federal  or  state  government. 

Illegal  acts  -  Failure  to  follow  requirements  of  laws  or 
implementing  regulations,   including  intentional  and 
unintentional  noncompliance  and  criminal  acts. 

Irregularities  -  Intentional  noncompliance  with  applicable  laws 
and  regulations  and/or  misstatements  or  omissions  of  amounts  or 
disclosures  in  financial  statements. 
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Identiifying  Laws  and  Regulations 

During  the  early  phase  of  an  engagement,  auditors  should 
identify  the  laws  and  regulations  that  apply  to  the  engagement 
subject  area  and  might  significantly  affect  engagement 
objectives . 

The  first  step  is  to  identify  general  laws  and  regulations 
applicable  to  the  subject  of  the  engagement.     For  example,  when 
auditing  the  provider's  Uniform  Financial  Statements,   the  laws 
and  regulations  associated  with  the  organization's  charitable 
purpose  and  delivery  of  social  services  will  apply. 

The  second  step  is  to  identify  more  specific  laws  and 
regulations  applicable  to  the  provider's  activity.     For  example, 
the  contract  that  is  executed  between  the  provider  and  the 
Commonwealth's  purchasing  agency  is  governed  by  the 
incorporation  of  general  conditions,  procurement  regulations  and 
contracting  requirements. 

The  third  step  is  to  identify  those  provisions  of  laws, 
regulations  and  policies  relating  directly  to  the  engagement 
objectives.     For  example,  violation  of  contract  provisions  or 
regulations  that  govern  reimbursement  for  services  delivered  by 
the  provider  could  have  a  material  effect  on  the  financial 
statements . 

Sources  of  information  that  auditors  can  use  to  identify 
applicable  laws  and  regulations  include: 

Federal  and  State  employment  and  labor  laws. 

Internal  Revenue  Code,  Massachusetts  Department  of  Revenue 
and  Division  of  Employment  and  Training  laws. 

Massachusetts  Executive  Office  for  Administration  and 
Finance,  Division  of  Purchased  Services  General  Conditions 
(Attachment  1  of  Master  Agreement) . 

Code  of  Massachusetts  Regulations  (available  from  State 
Bookstore) . 

Code  of  Federal  Regulations   (available  from  Federal 
Bookstore) . 

State  agency  contracting  requirements   (contained  in 
Attachment  C  of  state  purchasing  agency  contracts  with  the 
provider) . 

Division  of  Purchased  Services  Contract  Instructions  and 
Forms - 

Commonwealth  of  Massachusetts  Purchase  of  Service  System 
User  Handbook. 
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Materiality/Significance  and  Sensitivity 

The  auditor  should  consider  materiality  and/or  significance  and 
sensitivity  in  planning  the  audit  and  in  selecting  the 
methodology  and  designing  audit  tests  and  procedures,  as  well  as 
in  deciding  whether  a  matter  requires  disclosure  in  an  audit 
report . 

Materiality  concerns  the  magnitude  of  omissions  or  misstatements 
of  accounting  information  that,   in  the  light  of  circumstances, 
makes  it  probable  that  the  judgment  of  a  reasonable  person 
relying  on  the  information  would  have  been  changed  or  influenced 
by  omissions  or  misstatements.     Materiality  judgments  involve 
both  quantitative  and  qualitative  considerations.     One  of  the 
criteria  to  be  considered  in  determining  materiality  includes 
the  monetary  value  of  the  item.     Qualitative  factors  include, 
but  are  not  limited  to,   the  cumulative  effect  and  impact  of 
immaterial  items,   the  objectives  of  the  work  undertaken,  and  the 
use  of  the  reported  information  by  the  users  or  groups  of  users 
of  the  information. 

Significance  concerns  the  importance,  in  relation  to  the  audit 
objectives,  of  items,  events,  information,  matters  or  problems 
the  auditor  identifies. 

Sensitivity  involves  how  given  matters  will  be  perceived  by 
others.     It  is  possible  for  matters  to  be  both 
material/significant  and  sensitive.     For  example,  a  former 
high-level  state  official  used  influence  to  convince  a  state 
agency  to  fund  a  program  operated  by  a  provider,  and  for  minimal 
effort  the  former  official  was  paid  a  large  fee  by  the  provider. 

In  determining  materiality  and/or  significance,   sensitivity  and 
audit  risk,   the  auditor  is  expected  to  consider  the  following: 

a.  Amount  of  revenues  and  expenditures. 

b.  Newness  of  the  activity  or  changes  in  its  condition. 

c.  Adequacy  of  internal  controls. 

d.  Results  of  prior  audits. 

e.  Level  and  extent  of  review  or  other  form  of  independent 
oversight . 

f.  Adequacy  of  the  internal  controls  for  ensuring  compliance 
with  laws  and  regulations. 

g.  Management's  adherence  to  applicable  laws  and 
regulations . 

h.  Audit  report  users'  expectations. 
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i.  Public  perceptions  and  political  sensitivity  of  the  areas 
iinder  audit. 

j .  Audit  requirements . 

In  government  audits  the  materiality  level  and/or  threshold  of 
acceptable  risk  may  be  lower  than  in  similar- type  audits  in  the 
private  sector  because  of  the  public  accountability  of  the 
entity,  various  legal  and  regulatory  requirements,  and  the 
visibility  and  sensitivity  of  government -supported  programs, 
activities,  and  functions. 

Generally,  the  greater  the  materiality/significance  and 
sensitivity,  the  greater  the  degree  of  required  compliance 
testing. 
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DetermindLng  the  Extent  of  Coo^)liance  Testing 

Compliance  testing  should  provide  reasonable  assurance  of 
detecting  errors,   irregularities,  and  illegal  acts  that  could 
have  a  direct  and  indirect  material  effect  on  program  operations 
and  the  financial  statement  amounts.     This  is  accomplished  by 
first  determining  what  to  test  and  the  degree  of  testing  that  is 
needed.     Determining  what  and  how  much  to  test  is  achieved  by- 
completing  the  previously  noted  steps,   two  through  five,   in  the 
General  Requirements  section. 

These  steps  and  procedures  rely  upon  the  professional  judgment 
of  the  auditor  to  determine  what  to  test  and  the  degree  of 
testing  needed,   rather  than  a  series  of  predetermined  audit 
tests . 

Vulnerability  Assessment 

After  laws  and  regulations  that  apply  to  the  audited  entity  have  been 
identified,  auditors  must  assess  the  risk  that  noncompliance  with 
these  laws  and  regulations  could  significantly  affect  the  program 
operations  or  financial  statements  being  audited.     Once  the  risk  has 
been  determined,   the  extent  of  compliance  testing  to  be  performed  can 
be  established.     This  is  attained  by  conducting  a  vulnerability 
assessment.     A  vulnerability  assessment  determines  the  probability 
that  noncompliance  and  abuse,  which  is  individually  or  in  aggregate 
material,  could  occur  and  not  be  prevented  or  detected  in  a  timely 
manner  by  internal  controls.     The  assessment  evaluates   (1)  the 
inherent  risk  of  a  law  or  regulation  to  noncompliance  and  abuse 
before  considering  internal  controls  and  (2)  whether  internal 
controls  will  prevent  or  detect  noncompliance  and  abuse 
(see  table  below) . 

Relationships  Between  Inherent  Risk,  Internal  Controls, 
Vulnerability,  and  Testing  Extent 


Inherent 
risk 

X 

Internal 
controls 

Vulnerability/testing  extent 

High 

Weak 

Adequate 

Strong 

High 

Moderate  to  high 
Low  to  moderate 

Moderate 

Weak 

Adequate 

Strong 

Moderate  to  high 

Moderate 

Low 

Low 

Weak 

Adequate 

Strong 

Low  to  moderate 
Low 

Very  low 
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The  extent  of  compliance  testing  is  directly  related  to  a  provider's 
degree  of  vulnerability.     The  higher  the  vulnerability,   the  more 
extensive  the  compliance  testing  needs  to  be  and  vice  versa.  Thus, 
even  though  a  provider  may  be  inherently  risky  to  noncompliance  and 
abuse,  strong  internal  controls  can  reduce  vulnerability  to  a 
relatively  low  level,   thereby  reducing  necessary  compliance  testing 
to  a  relatively  low  level. 

The  rationale  for  performing  a  vulnerability  assessment  is  that 
auditors  can  limit  testing  and  focus  on  those  areas  most  vulnerable 
to  noncompliance  and  abuse  if  internal  controls  are  found  to  be 
adequately  designed  and  reliable.     This  produces  a  more 
cost-effective  and  timely  audit. 


A.     Inherent  Risk. 

Inherent  risk  is  the  probability  that  a  law/regulation  related  to 
the  audit   (including  the  provider's  program  operations  and 
financial  statements)  will  not  be  complied  with,  or  that  the  area 
being  reviewed  is  highly  susceptible  to  noncompliance  (e.g., 
pilferage  of  cash) . 

Inherent  risk  is  assessed  before  considering  whether  the  internal 
controls  would  prevent  or  detect  such  noncompliance  or  abuse. 
Assessing  inherent  risk  involves: 

.  Considering  the  requirements  of  applicable  laws  and 
regulations ; 

.  establishing  susceptibility  to  noncompliance; 

.  assessing  management's  commitment  to  reduce  and  control 
noncompl iance ; 

.  determining  whether  previously  identified  noncompliance 
problems  have  been  corrected;  and 

.  testing  transactions. 

1.     Considering  Requirements  of  Laws  and  Regulations 

The  Identifying  Laws  and  Regulations'   section  of  this 
document  discusses  how  to  identify  the  laws  and  regulations 
applicable  to  the  engagement.     Some  questions  to  consider  are 
as  follows: 

Are  the  laws  and  regulations  readily  identifiable,  vague, 
complex,  or  contradictory? 

Laws  and  regulations  that  are  clear,  understandable  and 
consistent  with  other  laws  and  regulations  are  easier  to 
adhere  to  and  to  check  compliance  than  laws  and 
regulations  lacking  these  characteristics. 
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Do  the  laws  and  regulations  relate  to  a  new  program,  or 
have  they  undergone  recent  or  frequent  major  changes  or 
have  they  not  been  enforced? 

Laws  and  regulations  that  have  recently  been  implemented 
or  changed  or  that  have  not  been  enforced  may  be  more 
likely  to  be  violated  because  people  are  less  familiar 
with  them. 

2.     Susceptibility  to  Noncompliance 

Auditors  should  also  identify  the  characteristics  that 
increase  the  susceptibility  to  noncompliance.     Some  questions 
to  consider  are  as  follows: 

Do  incentives  of  noncompliance  outweigh  the  potential 
penalties? 

If  the  law  or  regulation  provides  a  benefit  based  on  need, 
individuals  will  have  an  incentive  to  overstate  their  need 
in  order  to  qualify  or  to  get  a  larger  benefit. 

Is  it  practicable  or  reasonable  to  expect  compliance,  or 
are  the  laws  and  regulations  so  burdensome  or  onerous  that 
noncompliance  could  reasonably  be  expected? 

Does  the  entity  have  numerous  transactions? 

The  more  transactions  there  are,   the  greater  the  chances 
that  noncompliance  could  occur  due  to  errors, 
irregularities,  and  abuse.     Also,  a  large  number  of 
transactions  increases  the  difficulty  of  detecting 
noncompl iance . 

Have  important  government -supported  activities  and 
programs   (e.g.,  payroll  service  or  client  services)  been 
contracted  out  or  delegated  to  those  outside  the  provider 
without  ensuring  that  adequate  internal  control  systems 
and  active  monitoring/oversight  are  in  place? 

Does  the  provider  have  a  significant  amount  of  assets  that 
are  readily  marketable  (i.e.,  cash,  securities,  or  drugs) 
or  could  be  used  for  personal  purposes  (i.e.,  tools,  cars, 
auto  repair  parts,  or  computers)? 

Such  assets  are  very  susceptible  to  improper  use  or  theft. 

Are  significant  benefits  of  government -supported  programs 
extended  to  individuals  or  corporations  by  provider 
officials  whose  actions  are  generally  not  subject  to 
public  examinations  and  evaluations? 
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Auditors  should  be  alert  for  and  consider  any  "red  flags"  or 
indicators  of  susceptibility  to  noncompliance.     Any  such 
indicators  would  vary  depending  upon  the  organizational 
structure  or  type  of  services  the  provider  delivers.  The 
following  are  examples  of  susceptibility  indicators  that 
might  be  identified: 

A  pattern  of  certain  providers  bidding  against  each  other 
or,  conversely,   certain  providers  not  bidding  against  each 
other; 

use  of  government -supported  fixed  assets  and  materials  on 
activities  that  are  unrelated  to  program  services; 

a  high  rate  of  fines  and  penalty  assessments  from  taxing 
authorities ; 

complex  transactions; 

poor  records/documentation; 

activities  that  are  dominated  and  controlled  by  a  single 
person  or  small  group  without  adequate  review  and 
oversight; 

unreasonable  explanations  to  inquiries  by  auditors; 

auditee's  annoyance  at  reasonable  questions  by  auditors; 

employees'  refusal  to  give  others  custody  of  records; 

employees'  refusal  to  take  vacations  and/or  accept 
promotions;  and 

extravagant  life- style  of  employees. 


3 .     Management  Commitment 

Auditors  should  consider  management ' s  commitment  to  reduce 
and  control  noncompliance.    A  strong  commitment  by  management 
to  comply  is  a  positive  factor  in  reducing  the  risk  of 
noncompliance.     Some  questions  to  consider  are  as  follows: 

Have  problems  been  repeatedly  disclosed  in  prior  audits  by 
your  firm  or  other  auditors? 

Does  management  promptly  respond  when  problems  are  first 
identified? 

Are  recurring  complaints  and  allegations  received  by  state 
agencies  from  the  general  public  or  state  employees? 
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Is  management  willing  to  discuss  its  approach  toward 
compliance? 

Is  management  knowledgeable  of  the  subject  area  and 
potential  problems? 

Does  management  have  a  constructive  attitude,  including  a 
willingness  to  consider  innovative  approaches? 

Is  there  a  stable  management  team  with  continuity  and  a 
good  reputation,   or  is  there  high  turnover  and/or  poor 
management  reputation? 


4.    Testing  Transactions 

The  final  step  of  assessing  inherent  risk  involves  testing  a 
limited  number  of  transactions.     This  testing  usually  occurs 
during  the  stage  of  an  engagement  when  information  is 
gathered  without  verification  for  use  in  planning  the  audit 
(survey  stage  of  government  audits) .     This  stage  of  the 
engagement  is  not  intended  to  be  a  representative  sample  of 
transactions.     Rather,   the  auditor  should  perform  limited 
work  to  gain  a  better  understanding  of  the  processes  followed 
by  the  provider  and  to  confirm  other  observations  made  about 
inherent  risk  of  noncompliance. 


B.     Internal  Controls 

Internal  controls  consist  of  policies  and  procedures  used  to 
provide  reasonable  assurance  that  goals  and  objectives  are  met; 
resources  are  adequately  safeguarded,   efficiently  utilized,  and 
reliably  accounted  for;  and  laws  and  regulations  are  complied 
with. 

Evaluating  internal  controls  involves: 

Identifying  internal  control  objectives   (policies)  that 
management  has  designed  to  ensure  that  laws  and  regulations 
are  con^lied  with  and  the  control  environment; 

identifying  key  internal  control  techniques  (procedures)  that 
management  has  established  to  achieve  objectives; 

testing  control  procedures;  and 

identifying  needed  follow- on  actions. 

In  some  instances,  auditors  may  be  able  to  make  this 
evaluation  on  the  basis  of  recently  completed  audits  or 
evaluations . 
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Identifying  Objectives 

The  control  objective  is  a  positive  thing  that  management 
tries  to  attain  or  an  adverse  condition  or  negative  effect 
that  management  is  seeking  to  avoid.     For  example,  the 
provider  has  a  control  objective  of  not  billing  the 
Commonwealth  for  services  to  clients  who  are  ineligible  for 
benefits.     Auditors  should  determine  what  control  objectives 
related  to  assignment  objectives  management  has  established. 

The  control  environment  reflects  the  overall  attitude  toward 
and  awareness  of  management  regarding  the  importance  of 
internal  controls.     A  good  control  environment  is  a  positive 
factor  in  establishing  and  enhancing  the  effectiveness  of 
specific  policies  and  procedures,  while  a  poor  control 
environment  has  the  opposite  effect.     Factors  affecting  the 
control  environment  include: 

Management's  philosophy  and  operating  style   (tone  at  the 
top)  ; 

the  entity's  organizational  structure; 

methods  of  delegating  authority  and  responsibility; 

management's  methods  for  monitoring  and  following  up  on 
performance,   including  internal  assessments  and  corrective 
action  taken  on  recommendations;  and 

personnel  policies  and  practices. 

Identifying  Procedures 

Control  objectives  and  environment  represent  those  goals  and 
actions  management  wishes  to  achieve,  while  control 
procedures  are  the  specific  steps  designed  and  prescribed  by 
management  to  provide  reasonable  assurance  that  its  control 
objectives  will  be  achieved.     For  example,   to  limit  spending 
to  the  amounts  negotiated  with  the  Commonwealth  in  program 
budgets,  provider  organizations  have  implemented  detailed 
procedures  for  controlling  expenditures.     The  control 
objective  is  to  limit  spending  to  the  amount  negotiated,  and 
the  control  procedures  are  those  steps  that  must  be  performed 
before  funds  can  be  obligated  and/or  spent.     These  steps  may 
include  such  actions  as  requiring  certification  by  the 
accounting  department  that  sufficient  funds  are  available  in 
the  budget  before  obligating  or  expending  funds. 

The  auditor  can  obtain  information  on  the  control 
environment,  objectives,  and  procedures  by  reading  provider 
accounting  and  procedures  manuals,  reviewing  past  audit 
reports  and  evaluations,   interviewing  management  and 
employees,  and  making  observations. 
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Because  of  inherent  limitations  in  the  design  and  the 
operations  of  any  internal  control  system,  auditors  should 
not  expect  internal  controls  to  prevent  or  detect  all 
instances  of  noncompliance  or  abuse.     The  most  pervasive 
limitations  are  that  the  cost  of  internal  controls  should  not 
exceed  their  benefits.     In  deciding  how  extensive  the  system 
of  internal  controls  should  be,  management  compares  the  costs 
of  more  controls  with  the  benefits  to  be  gained. 

Other  limitations  include  the  possibility  that  management  may 
override  the  internal  control  system;  employees  may  secretly 
be  working  together  (collusion)   to  avoid  or  circumvent  the 
controls;  and  employees  may  not  be  correctly  applying  the 
control  technique  due  to  fatigue,  boredom,   inattention,  lack 
of  knowledge,   or  misunderstanding.     As  a  result,  auditors 
should  always  test  actual  transactions  to  have  a  reasonable 
basis  for  evaluating  internal  controls. 

The  auditors'  understanding  of  the  internal  control  system 
should  be  documented  in  the  workpapers.     This  can  be  done 
through  flowcharts;  narratives;  questionnaire  responses, 
records  of  interviews,  and  copies  of  policies  and  procedures, 
documents,  and  records. 


Testing  Control  Procedures 

For  internal  control  procedures  to  be  effective,   they  must  be 
designed  to  achieve  the  intended  objective (s)   and  must  be 
correctly  and  consistently  applied  by  the  authorized 
employee (s).     The  best  designed  internal  controls  are  of 
little  value  if  the  procedures  are  not  correctly  followed. 
For  example,   if  the  entity  has  a  procedure  requiring  the 
manager's  approval  for  all  purchases  over  a  specified  dollar 
amount ,  but  the  manager  does  not  review  the  purchase  orders , 
this  procedure  will  not  be  very  effective  in  preventing  or 
detecting  unnecessary  purchases. 

Testing  internal  controls  consists  of  the  following  steps: 

defining  what  constitutes  effective  internal  controls; 

selecting  a  small  sample  of  transactions,  either  randomly 
or  nonrandomly; 

evaluating  whether  the  sample  transactions  were  executed 
in  accordance  with  the  laws  and  regulations  and  internal 
controls; 

documenting  the  evaluation  results;  and 

determining  the  probability  that  noncompliance  will  not  be 
detected  or  prevented  by  the  internal  controls. 
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Auditors  can  use  the  results  of  the  transaction  tests  to 
assess  the  probability  that  internal  controls  will  not 
prevent  or  detect  noncompliance. 


4.     Needed  Corrective  Actions 

If  testing  reveals  material  noncompliance  or  abuse,  the 
auditor  should  determine  what  internal  controls  were  intended 
to  prevent,   or  detect  the  noncompliance  or  abuse  and 
ascertain  the  reasons  they  did  not.     If  internal  controls  are 
weak  or  nonexistent,  many  more  transactions  may  be  in 
noncompliance.     Auditors  should  consider  expanding  tests  to 
determine  the  impact  of  weaknesses  on  engagement  objectives 
and  of  doing  follow- on  work. 

***** 

Auditors  should  consult  the  fieldwork  and  reporting  standards  for 
internal  controls  in  financial  audits  as  discussed  in  the  GAO's 
"Yellow  Book. " 

A  sample  Audit  Risk  Assessment  Form  has  been  provided  as  an 
attachment  to  this  document.     Government  auditors  often  use  a 
combination  of  tools,   including  forms  for  documenting  and  assisting 
in  assessing  risk  components  that  estimate  the  possibility  of  error 
and  irregularities  in  account  balance,   classes  of  transactions  or 
procedures.     The  attached  form  has  been  designed  to  be  used  in 
conjunction  with  the  guidance  provided  in  pages  6  through  17  of  this 
document  for  determining  materiality  and/or  significance  and  audit 
risk,  which  govern  the  level  of  testing  required  or  the  inclusion  of 
a  potential  finding  in  the  report. 
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Reporting  Requirements 

GAO's  government  auditing  standards  require  the  following: 

The  auditors  should  prepare  a  written  report  on  their  tests  of 
compliance  with  applicable  laws  and  regulations.     This  report,  which 
may  be  included  in  either  the  report  on  the  financial  audit  or  in  a 
separate  report,   should  contain  a  statement  of  positive  assurance  on 
those  items  which  were  tested  for  compliance  and  negative  assurance 
on  those  items  not  tested.     It  should  include  all  material  instances 
of  noncompliance  and  all  instances  or  indications  of  illegal  acts 
which  could  result  in  criminal  prosecutions. 

If  auditors  find  no  instances  or  indications  of  material 
noncompliance,   the  compliance  report  must  include: 

A  statement  of  positive  assurance  that  the  test  results  indicate 
that  with  respect  to  the  items  tested,   the  entity  complied  in  all 
material  respects  with  the  laws  and  regulations  referred  to  in 
the  scope;  and 

a  statement  of  negative  assurance  that  with  respect  to  items  not 
tested,  nothing  came  to  the  auditors'  attention  that  caused  them 
to  believe  that  the  entity  had  not  complied  in  all  material 
respects  with  these  laws  and  regulations. 

If  auditors  find  instances  of  material  noncompliance,   they  should 
state  that  they  considered  these  instances  in  forming  their 
opinion  on  the  financial  statements  and  whether  these  instances 
affected  their  opinion  and  how.     The  statement  on  assurance 
should  be  similar  to  the  following: 

"Except  as  described  above,  the  results  of  our  tests  of 
compliance  with  laws  and  regulations  indicate  that  with 
respect  to  the  items  tested,  the  provider  complied  in  all 
material  respects  with  the  provisions  referred  to  above. 
With  respect  to  items  not  tested,  nothing  came  to  our 
attention  that  caused  us  to  believe  that  the  provider  had 
not  caii;)lied  in  all  material  respects  with  those  same 
provisions. ■ 

Instances  of  noncompliance  with  laws  and  regulations  that  are 
nonmaterial  from  a  quantitative  and  qualitative  perspective  must 
be  reported  to  top  management  of  the  provider  via  a  management 
letter.     If  applicable,  the  compliance  report  should  state  that 
the  auditors  found  instances  of  nonmaterial  noncompliance  with 
laws  and  regulations  that  are  being  separately  reported  to 
management . 
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In  all  cases,   instances  of  noncompliance  with  laws  and 
regulations  should  be  reported  by  identifying: 

o    the  condition  of  noncompliance; 

o    the  effect  of  noncompliance  in  monetary  and/or  qualitative 

terms,   if  it  can  be  determined; 
o    the  criteria  by  which  noncompliance  was  established; 
o    the  cause  of  noncompliance,   if  it  can  be  determined; 
o    recommendations  for  eliminating  the  noncompliance,   if  they  can 

be  developed. 

Material  findings  of  noncompliance  should  also  be  presented  in 
their  proper  perspective: 

o    the  size  of  the  universe  in  number  of  items  and  dollars; 
o    the  number  and  dollar  amount  of  transactions  tested  by  the 
auditors ; 

o    the  number  of  corresponding  dollar  amount  of  instances  of 
noncompliance . 

Further  information  on  compliance  reports  can  be  found  in  chapter  5 
of  the  "Yellow  Book"  and  Statement  on  Auditing  Standards  63,  issued 
by  the  American  Institute  of  Certified  Public  Accountants;  Compliance 
Auditing  Applicable  to  Government  Entities  and  Other  Recipients  of 
Governmental  Financial  Assistance.     In  addition,  provider  audit 
reports  that  are  subject  to  the  requirements  of  0MB  Circular  A- 133 
must  include  a  written  report  on  compliance  with  laws  and  regulations 
that  have  a  direct  and  material  effect  on  each  major  federal  program. 

Audits  of  providers  for  the  purpose  of  Single  Audit  carry  additional 
requirements  that  the  auditor  must  be  aware  of  to  conduct  the  audit . 
These  requirements  are  noted  in  the  Executive  Office  of  The 
President,  Office  of  Management  and  Budget's  publications,  0MB  A- 13  3 . 
Audits  of  Institutions  of  Higher  Education  and  Other  Nonprofit 
Organizations .  paragraph  12.     "Scope  of  Audit  and  Audit  Objectives" 
and  Compliance  Supplement  for  Single  Audits  of  Institutions  of  Higher 
Education  and  Other  Nonprofit  Organizations. 

***** 

Auditors  should  consult  the  reporting  standards  for  compliance  in 
financial  audits  as  discussed  in  the  GAO's  "Yellow  Book." 

A  sample  Audit  Risk  Assessment  Form  has  been  provided  as  an 
attachment  to  this  document.     Government  auditors  often  use  a 
combination  of  tools,   including  forms  for  documenting  and  assisting 
in  assessing  risk  components  that  estimate  the  possibility  of  error 
and  irregularities  in  account  balance,  classes  of  transactions  or 
procedures.     The  attached  form  has  been  designed  to  be  used  in 
conjunction  with  the  guidance  provided  in  pages  6  through  17  of  this 
document  for  determining  materiality  and/or  significance  and  audit 
risk,  which  govern  the  level  of  testing  required  or  the  inclusion  of 
a  potential  finding  in  the  report. 
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Suggested  Areas  of  Compliance  Testing 

The  majority  of  program  services  purchased  by  the  Commonwealth  are 
reimbursed  through  negotiated  unit  rate  prices  that  have  been 
negotiated  within  the  market  price  ranges  established  in  the 
Component  Price  Catalog.     Programs  of  social  service  purchased  by  the 
Commonwealth  through  the  negotiated  unit  rate  price  mechanism  deliver 
a  program  of  discrete  services  which  have  performance  and 
productivity  requirements. 

Other  unit  rate  payments  are  commonly  and  mistakenly  identified  as 
negotiated  unit  rate  reimbursements.     These  payments  are  usually  for 
medicaid  eligible  services  or  for  the  delivery  of  goods  and  services 
such  as  pharmaceuticals,  x-rays,  accounting  or  temporary  employment 
services  rather  than  a  program  of  social  services.     The  organization, 
which  is  usually  classified  as  a  vendor,   is  being  payed  for  the 
delivery  of  goods  or  units  of  service  and  is  responsible  for  cost 
overruns . 

The  negotiated  unit  rate  mechanism  utilizes  a  formula  to  establish  a 
fixed  price   (maximum  obligation)   for  a  program  of  discrete  services 
that  is  paid  on  a  unit -of -service  basis.     Funding  levels  for  these 
programs  are  established  by  considering  the  need  for  allowable 
program  costs  and  performance  and  productivity  levels.     Programs  that 
receive  funding  in  this  manner  are  often  referred  to  as 
performance- funded  programs.     The  formula  reimburses  the  providers 
for  social  services  and  market  based  program  costs  previously 
identified  in  a  negotiated  program  budget.     Negotiated  program 
budgets  may  be  changed  by  amending  the  contract.     Conditions  for 
amendment  of  the  contract  include: 

Operating  costs  change  because  statutory  and  regulatory 
modifications  cause  funding  decreases  and  increases; 

type  and  quantity  of  services  are  modified  because  of  change 
in  statute  or  regulation; 

a  change  in  the  amount  or  availability  of  off -setting  income 
from  other  sources  of  funding; 

client's  safety  and  well-being  is  gravely  threatened  because 
program  costs  increase  beyond  the  control  of  the  provider; 

reimbursable  costs  become  greater  or  less  than  negotiated 
amount ;  and 

changes  in  expected  client  utilization;  and 

program  reconfiguration  occurs  during  the  life  of  the 
contract . 
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The  negotiated  unit  rate  system  that  utilizes  the  market  price 
ranges  established  in  the  Component  Price  Catalog  for 
negotiation  purposes  accomplishes  the  following: 

Eliminates  program  costs  that  are  not  needed  or  should 
not  be  reimbursed  with  public  funds; 

accommodates  program  reconfiguration  or  other  changes 
through  contract  amendment; 

provides  for  adequate  cash  flow  by  permitting  the 
retention  of  five  percent  of  excess  program  revenues 
generated  by  good  management  practices  and; 

removes  provider  responsibility  for  cost  overruns. 

The  provider's  contract  with  the  Commonwealth  for  the  delivery 
of  a  program  of  social  services  has  minimum  and  mandatory 
program  requirements.     The  contract  also  includes  specific  and 
measurable  criteria  and  standards  for  evaluating  the  provider's 
productivity  and  performance  in  relation  to  desired  individual 
client  outcomes  or  overall  program  objectives.     The  contract 
mandates  that  the  organization  reports  and  meets  these 
performance  and  productivity  requirements  and  complies  with 
applicable  laws,  nonreimbursable  cost  requirements  and  other 
regulatory  requirements.     Productivity  and  performance 
measurements  are  the  primary  standards  used  in 
performance- funded  programs  to  determine  if  the  provider  has 
fulfilled  its  contractual  obligations. 

The  cost  reimbursement  pricing  mechanism  is  also  utilized  for 
the  purchase  of  social  services  by  the  Commonwealth.     The  cost 
reimbursement  pricing  structure  reflects  a  purchase  arrangement 
in  which  the  purchasing  agency  pays  the  provider  for  budgeted 
costs  that  are  actually  incurred  in  delivering  the  services 
specified  in  the  contract,  up  to  a  stated  maximum  obligation. 
In  cost  reimbursement  situations,  any  budgeted  cost  that  is  not 
actually  incurred,   including  the  allocation  of  administration, 
can  neither  be  billed  by  the  provider  nor  reimbursed  by  the 
purchasing  agency.     All  excess  revenues  that  are  generated  as  a 
result  of  budgeted  costs  not  being  incurred  by  the  provider  but 
reimbursed  by  the  purchasing  agency  must  be  passed  on  to  the 
Commonweal th . 

Regulations  and  contract  General  Conditions  that  govern  the 
establishment  and  administration  of  rates  of  payment  and 
contracts  are  attached  to  this  document. 

For  performance -funded  unit  rate  programs,  the  auditor's 
examination  should  be  directed  to  areas  that  could,  by  virtue  of 
noncompliance  with  laws  and  regulations  and  disallowance,  have  a 
direct  and  material  effect  on  the  financial  statement  amounts. 
The  auditor  should  obtain  an  understanding  of  management ' s 
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responsibilities  concerning  the  contractual  requirements 
established  in  the  general  conditions  of  its  Master  Agreement 
with  the  Commonwealth  and  the  nonreimbursable  cost  provisions 
of  808  C2^  1.00   (Section  3.15).     The  Division  of  Purchased 
Services  will  determine  the  annual  excess  revenues  generated 
through  performance- funded  unit  rate  programs  pursuant  to  the 
provisions  of  808  CMR  1.19    (3)   Not  -  for- Prof it  Provider  Surplus 
Revenue  Retention.     Given  this  fact,   the  auditor's  examination 
should  not  be  directed  to  this  area  for  compliance  with  the 
revenue  retention  provisions  of  808  C3^  1.19  (3). 

Each  compliance  requirement  below  is  generally  considered  to  be 
inherently  risky  and  highly  susceptible  to  noncompliance. 
Examples  that  increase  the  risk  of  noncompliance  and  could  have 
a  direct  and  material  effect  on  the  financial  statements  are 
also  included.     The  auditor  should  consider  these  areas  when 
performing  the  vulnerability  assessment  for  determining  the 
extent  of  compliance  testing  needed.     The  need  or  extent  of 
compliance  testing  in  these  areas  has  not  been  mandated  but 
instead  is  directly  related  to  the  provider's  degree  of 
vulnerability. 

The  suggested  audit  procedures  associated  with  the  compliance 
requirements  below  are  intended  to  be  illustrative,  not 
comprehensive  or  mandatory.     The  design  of  appropriate  audit 
tests  should  be  based  upon  the  auditor's  professional  judgment. 
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Allocation  of  Costs 


Copipliance  Requirement;  Provider  organizations  must  maintain 
financial  books  and  records  which  distinguish  the  direct 
expenses  of  each  program  receiving  Commonwealth  funds  and  which 
make  a  reasonable  allocation  of  the  organization's  indirect 
expenses  (costs  which  pertain  to  various  functions)   to  such 
programs.     Indirect  expenses  that  are  not  related  to  direct 
services  such  as  management  and  general/administration  and 
certain  administrative  expenses  should  normally  not  be  allocated 
to  various  functions  on  the  basic  financial  statements. 

Source:       "General  Conditions,"  Article  VII,  A.  1.    (a),  Provider 
Financial  Records . 

Suggested  Audit  Procedures: 

o      Review  the  chart  of  accounts  and  books  of  original  entry  to 
determine  if  they  distinguish  and  segregate  the  income  and 
direct  expenses  associated  with  programs  funded  by  the 
Commonwealth . 

o      Determine  whether  the  provider  has  written  cost  allocation 
policies  and  plans. 

o      Review  indirect  cost  allocation  policies,  plans,  worksheets, 
etc.,  to  determine  if  allocations  are  reasonable  and  in 
accordance  with  recommendations  of  the  AICPA  "Industry  Audit 
Guide  for  Audits  of  Voluntary  Health  and  Welfare 
Organizations"  for  "Allocation  of  Costs  Which  Pertain  to 
Various  Functions"  and  SOP  78-10  par.  100. 

Examples  that  increase  the  risk  of  noncompliance  and  could  have 
a  direct  and  material  effect  on  the  financial  statements: 

Incorrect  interpretation  of  the  AICPA  recommendations  for 
allocation  of  costs  which  pertain  to  various  functions  or 
recording  and  reporting  through  error;  or 

committing  irregularities,   such  as  the  intentional 
allocation  of  administrative  costs  for  the  overall  direction 
of  the  organization  to  program  or  fund-raising  functions,  in 
an  effort  to  portray  the  provider  (for  the  benefit  of 
contributors,   financial  lending  institutions  and 
governmental  jurisdictions)  as  having  minimal  administrative 
expenditures;  or 

allocation  of  administrative  costs  to  programs  receiving 
funding  from  the  Commonwealth  in  a  fraudulent  or  illegal 
manner  for  the  purposes  of  increasing  reported  reimbursable 
program  costs  used  to  support  billings  and  formulas  for 
reimbursement  which  could  result  in  a  disallowance. 
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debarment  and  legal  action.     These  actions  would  result  in  a 
direct  and  material  effect  on  the  financial  statement 
amounts,   including  a  misstatement  of  administrative,  program 
and  fund-raising  functions  on  the  Statement  of  Functional 
Expenses  and  a  liability  to  the  Commonwealth  on  the  Balance 
Sheet . 

The  AICPA  recommendations  prohibit  allocation  of  administrative 
(management  and  general)   costs  for  the  overall  direction  of  the 
organization  to  program  and  fund-raising  functions.     The  portion 
of  time  spent  directly  supervising  program,   fund-raising  or 
service  activities,   such  as  salaries  and  expenses,   should  be 
prorated  among  those  functions.     Administrative  costs  for  the 
overall  direction  of  the  organization,   including  general  record 
maintenance,  general  board  activities,  and  salaries  and  expenses 
of  the  chief  officer  of  the  organization  and/or  his  staff, 
could    be  incorrectly  allocated  to  program  and  fund-raising 
functions,  as  noted  above. 
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Allomrable  Services 


CopiplicLnce  Requirement:     The  provider  organization  must  ensure 
that  the  amounts  reported  as  program  expenditures  for  programs 
funded  by  the  Commonwealth  were  for  allowable  services  as 
defined  in  the  provider's  standard  service  contract  or  agreement 
with  the  Commonwealth. 

Source:       Standard  Service  Contract,  Attachment  A:     Section  I: 
Program  Narrative;  Section  II:     Goals  and  Objectives; 
and  Section  VIII:     Resources  or  agreement  narrative. 

Suggested  Audit  Procedures: 

o  Review  provider  program  descriptions  and  interview  staff  to 
determine  if  the  services  delivered  are  consistent  with  the 
allowable  services  defined  in  the  standard  service  contract. 

o      If  the  use  of  fixed  assets  are  an  integral  part  of  the 
program,  determine  by  observation  that  the  resources  are 
available  and  being  utilized. 

Examples  that  increase  the  risk  of  noncompliance  and  could  have 
a  direct  and  material  effect  on  the  financial  statements; 

Incorrect  interpretation  of  allowable  service  criteria  or 
recording  and  reporting  through  error;  or 

committing  irregularities,  such  as  intentionally  reporting 
or  billing  for  services  that  are  not  allowed,   in  an  effort 
to  provide  services  other  than  those  covered  in  the  contract 
and\or  portraying  the  provider  as  having  fulfilled  all  of 
its  contract  service  delivery  obligations;  or 

fraudulent  or  illegal  reporting  and  billing  for  services 
that  have  not  been  provided  in  accordance  with  the  terms  and 
conditions  of  the  contract  with  the  Commonwealth  could 
result  in  disallowance,  debarment  and  legal  action.  These 
actions  would  have  a  direct  and  material  effect  on  the 
financial  statement  amounts,  including  a  misstatement  of 
program  functions  on  the  Statement  of  Functional  Expenses 
and  a  licibility  to  the  Commonwealth  on  the  Balance  Sheet. 
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Eligible  Clients 


Coinplianrf>  Requirement:     The  provider  organization  must  ensure 
that  the  amounts  reported  as  program  expenditures  for  programs 
funded  by  the  Commonwealth  were  for  eligible  clients  as  defined 
in  the  provider's  standard  service  contract  or  agreement  with 
the  Commonwealth. 

Source:       Standard  Service  Contract,  Attachment  A:     Section  II: 
Client  Profile;  Section  V:     Operations,   Section  VI: 
Administration  or  Agreement  Narrative. 

Suggested  Audit  Procedures: 

o      Review  provider  admission  and  client  eligibility 

determination  procedures  and  determine  if  program  services 
are  being  delivered  to  eligible  clients  in  accordance  with 
the  client  profile,  admission  and  financial  eligibility 
criteria  of  the  standard  service  contract  or  agreement. 

Examples  that  increase  the  risk  of  noncompliance  and  could  have 
a  direct  and  material  effect  on  the  financial  statements: 

Incorrect  interpretation  of  client  eligibility  criteria  or 
recording  and  reporting  through  error;  or 

committing  irregularities  such  as  intentionally  reporting  or 
billing  for  ineligible  clients  in  an  effort  to  provide 
services  to  individuals  not  meeting  contract  eligibility 
criteria  and\or  portraying  the  provider  as  having  fulfilled 
its  service  delivery  obligations  to  eligible  clients  of  the 
contract;  or 

fraudulent  or  illegal  reporting  and  billing  for  services 
provided  to  clients  who  do  not  meet  client  contract 
eligibility  criteria  could  result  in  a  disallowance, 
debarment  and  legal  action.     These  actions  would  have  a 
direct  and  material  effect  on  the  financial  statement 
amounts,  including  a  liability  to  the  Commonwealth  on  the 
Balance  Sheet. 
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Performance  and  Service  Documentation 


Compliance  Requirement:     The  provider  organization  must  ensure  that 
amounts  reported  as  program  income  and  expenditures  for  programs 
funded  by  the  Commonwealth  were  supported  by  a  system  that  measures 
performance  and  establishes  targets  to  be  achieved.  Provider 
organizations  must  maintain  a  system  of  documenting  client 
attendance,  client  encounters  or  services  delivered  which: 

o      identifies  individual  consumers/clients  with  the  services  each 
has  received; 

o      identifies,  by  program,  all  service  units  actually  rendered  or 
delivered; 

o      identifies  whether  and  to  whom  services  were  billed;  and 
o      identifies  and  measures  outcomes  achieved. 

Source:       Standard  Service  Contract,  Attachment  A:     Section  VII: 
Program  Assessment;  Attachment  B:     Fiscal  Conditions  or 
agreement  narrative.     "General  Conditions, "  Article  V,  B. 
Client  Records,    (2)  Maintenance. 

Suggested  Audit  Procedures: 

o      Review  provider  performance  monitoring  system  to  determine  if  it 
accurately  measures  performance  outcomes  and  units  of  service 
rendered  in  relation  to  targets  to  be  achieved  in  accordance  with 
program  performance  and  utilization  criteria  of  the  standard 
service  contract  or  agreement. 

o      Ascertain  whether  the  provider  maintains  a  system  which 

documents,  as  appropriate,   client  attendance,   client  encounters, 
outcomes  achieved  or  services  delivered. 

o      Review  the  system  and  records  to  determine  if  they  satisfy  the 
above  criteria. 

o      Selectively  sample  and  trace  invoices  to  the  Commonwealth  for 
services  rendered  to  supporting  documentation  (service  delivery 
records) . 

o      Selectively  sample  client  performance  reports  to  outcome 
measurement  supporting  documentation. 

Examples  that  increase  the  risk  of  noncompliance  and  could  have  a 
direct  and  material  effect  on  the  financial  statements: 

Incorrect  interpretation  of  performance  and  service  documentation 
requirements  or  recording  and  reporting  through  error;  or 
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committing  irregularities,   such  as  intentionally  reporting  or 
billing  for  services  not  supported  by  accurate  performance  and 
service  delivery  documentation  for  measuring  outcomes  and  units 
of  service  delivered,   in  an  effort  to  provide  services  to 
ineligible  individuals  and\or  to  embellish  service  delivery 
outcomes  and  client  utilization  or  to  portray  the  provider  as 
having  fulfilled  these  requirements;  or 

fraudulent  or  illegal  reporting  or  billing  for  services  in 
accordance  with  performance  and  service  delivery  requirements  of 
the  contract  or  for  services  that  have  not  been  provided  could 
result  in  disallowance,  debarment  and  legal  action.  These 
actions  would  have  a  direct  and  material  effect  on  the  financial 
statement  amounts,   including  a  liability  to  the  Commonwealth  on 
the  Balance  Sheet. 

Provider  organizations  that  are  reimbursed  for  a  program  of  social 
services  through  the  negotiated  unit  rate  mechanism,  which  utilizes  a 
formula  to  establish  a  fixed  price   (maximum  obligation) ,  are  paid  on 
a  unit  of  service  basis.     The  contracts  for  these  programs  have 
minimum  or  mandatory  program  requirements  and  specific  and  measurable 
criteria  and  standards  for  evaluating  the  provider's  productivity  and 
performance.     Productivity  and  performance  measurements  are  the 
primary  standards  used  in  performance- funded  programs  to  determine  if 
the  provider  has  fulfilled  its  contractual  obligations. 
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Progreun  PTE  Docnimentation 


Contpliance  Requirement:     Provider  organizations  must  maintain  a 
system  of  documenting  each  full-  and  part-time  employee's  attendance, 
hours  worked,  program  assignments  and  payroll  expenses  to  enable  the 
organization  to  prepare  an  accurate  schedule  of  full-time  equivalent 
employees  and  associated  payroll  expenses  by  job  category  and 
program. 

Source :       "General  Conditions,"  Article  VI,   C.  Personnel  Policies  (2) 
Record  Keeping. 

Suggested  Audit  Procedures: 

o      Ascertain  whether  the  provider  maintains  a  system  of  documenting 
employees'   time  and  attendance,  payroll  expenses  and  program 
assignments . 

o      Review  the  system's  records  to  determine  whether  they  identify: 

individual  employee's  total  time  and  attendance; 
individual  employee's  job  category; 

individual  employee's  program  assignments  or,   in  the  case  of 
employees  assigned  to  work  in  more  than  one  program,  the 
proportion  of  time  devoted  to  each;  and 
individual  employee's  payroll  expenses. 

o      Selectively  test  and  trace  "Employee  Compensation"  reported  on 
the  Statement  of  Functional  Expenses  to  supporting  documentation 
(time  sheets,  attendance  records,  etc.). 

Examples  that  increase  the  risk  of  noncompliance  and  could  have  a 
direct  and  material  effect  on  the  financial  statements: 

Absence  of  a  system  for  documenting  employee's  time  and 
attendance,  payroll  expense  and  program  assignments  or  the 
incorrect  interpretation  of  its  maintenance  requirements  could 
increase  the  risk  of  recording  and  reporting  through  error;  or 

committing  irregularities,  such  as  intentionally  reporting  or 
billing  for  services  not  supported  by  accurate  documentation  for 
supporting  employee's  time  and  attendance,  payroll  expense  and 
program  assignments,   in  an  effort  to  provide  services  with  less 
or  different  employee  staffing  than  what  is  required  in  the 
contract  or  to  embellishing  staffing  assignments  and 
employee- related  expenses  or  portraying  the  provider  as  having 
fulfilled  licensing  requirements;  or 

fraudulent  or  illegal  reporting  or  billing  for  services  not  in 
accordance  with  staffing,   related  employee  expenses  and 
licensing  requirements  of  the  contract  could  result  in 
disallowance,  debarment  and  legal  action.     These  actions  would 
have  a  direct  and  material  effect  on  the  financial  statement 
amounts,  including  a  liability  to  the  Commonwealth  on  the  Balance 
Sheet. 
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Client  Custodian  Funds 


Compliance  Requirement:     A  provider  organization  which  serves  as  a 
client's  representative  payee  for  SSI  purposes,  which,  as  a 
fiduciary,  holds  and  manages  the  personal  funds  of  clients 
specifically  identified,   referred  or  deemed  eligible  for  the  program 
by  the  Commonwealth  under  a  contract  or  agreement,  must  do  so  in 
accordance  with  the  guidelines  of  applicable  Commonwealth  of 
Massachusetts  purchasing  agencies. 

Source:       Commonwealth  Purchasing  Agency  Regulations  and  Policies 
Suqcrested  Audit  Procedure: 

o      Determine   (client  representation)  whether  the  provider  acts  as  a 
representative  payee  or  otherwise  acts  as  a  fiduciary  with 
respect  to  client  personal  funds. 

o  Determine  whether  the  appropriate  Commonwealth  of  Massachusetts 
agency  has  promulgated  rules,  regulations  or  policies  governing 
the  provider's  fiduciary  duties  with  respect  to  client  funds  by 
inquiry  to  the  provider's  contact  officer  for  that  agency. 

o      Obtain  an  understanding  of  the  requirements  of  said  rules, 
regulations,  etc. 

o      Selectively  sample  and  test  transactions  to  determine  whether  the 
material  provisions  of  said  rules,   regulations,   etc.,  have  been 
followed. 

Examples  that  increase  the  risk  of  noncompliance  and  could  have  a 
direct  and  material  effect  on  the  financial  statements: 

Incorrect  interpretation  of  client  custodian  fund  record 
maintenance  requirements  or  recording  and  reporting  through 
error;  or 

committing  irregularities,  such  as  intentionally  recording  or 
reporting  client  custodian  funds  in  a  manner  not  in  accordance 
with  established  accounting  principles,  purchasing  agency 
policies,   regulations  or  legal  requirements,   in  an  effort  to  use 
these  funds  for  unauthorized  purposes  or  to  portray  the  provider 
as  having  fulfilled  custodial  responsibilities;  or 

fraudulent  or  illegal  reporting  and  use,   including  defalcation  of 
client  custodial  funds,   could  result  in  debarment  and  legal 
action.     These  actions  would  have  a  direct  and  material  effect  on 
the  financial  statement  amounts,   including  a  misstatement  of 
custodian  funds  or  a  liability  to  clients  on  the  Balance  Sheet. 
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Provider  Reimbursements/Stipends 


Complianr-f*  Rp^quirement :     Provider  organizations  which  operate 
fcimily  day- care  or  foster- care  programs  funded  by  a  Commonwealth 
contract  or  agreement  must  pay  third-party,   family  day- care  or 
foster- care  providers  at  the  rate  established  by  the  Commonwealth. 
The  third-party  payments  must  be  the  same  as  the  provider's 
reimbursement /stipend  expenses. 

Source:       Commonwealth  Purchasing  Agency  Policies 
Suqcrested  Audit  Procedure: 

o      Determine  whether  the  provider  organization  operates  family 
day- care,   foster- care,   or  other  programs  in  which  third-party 
providers  are  required  to  be  reimbursed  at  rates  established  by 
the  Commonweal th . 

o      Reconcile  total  provider  reimbursement/stipend  expenses  and 
report  any  differences. 

Examples  that  increase  the  risk  of  noncompliance  and  could  have  a 
direct  and  material  effect  on  the  financial  statements: 

Incorrect  interpretation  of  provider  reimbursements  and  stipend 
payment   (pass  through)  and  record  maintenance  requirements  or 
recording  and  reporting  through  error;  or 

committing  irregularities,  such  as  intentionally  recording  or 
reporting  payments  to  third-party  providers  not  in  accordance 
with  established  purchasing  agency  policies,   in  a  effort  to  use 
these  funds  for  unauthorized  purposes  or  to  portray  the  provider 
as  having  fulfilled  financial  management  responsibilities;  or 

fraudulent  or  illegal  reporting  and  use,  including  defalcation  of 
third-party  reimbursements  or  stipends,   could  result  in 
disallowance,  debarment  and  legal  action.     These  actions  would 
have  a  direct  and  material  effect  on  the  financial  statement 
amounts,   including  a  misstatement  of  custodian  funds  or  a 
liability  to  the  third  party  and  the  Commonwealth  on  the  Balance 
Sheet . 
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Assets  Held  in  Trust  for  the  Cooonoziwealth 


Compliance  Requirement:     Title  to  all  furnishings,   equipment  and 
other  assets  furnished  to  the  provider  organization  by  the 
Commonwealth  or  wholly  purchased  with  funds  received  from  the 
Commonwealth  pursuant  to  a  contract  or  agreement  vests  in  the 
Commonwealth.     The  provider  organization  must  maintain  a  written 
inventory  of  all  such  property,   including  a  description  and  location 
of  each  item. 

Source :       "General  Conditions,"  Article  IV,   Contract  Administration 
D.   Furnishings  and  Equipment  and  Article  VIII,  Contract 
Audit  A.  Maintenance  of  Records   (2)  Inventory. 

Suggested  Audit  Procedure: 

o      Determine   (client  representation  with  respect  to  assets  acquired 
in  prior  years  and  review  of  current  year  contracts  and 
agreements)  whether  the  provider  has  possession  of  any  assets 
furnished  by  the  Commonwealth  or  wholly  purchased  with  funds 
received  pursuant  to  a  contract  or  agreement. 

o      Determine  whether  the  provider  maintains  asset  records  which 
identify  and  account  for  such  furnishings  and  equipment. 

o      Selectively  sample  and  test  the  records  maintained  and 
inventories  performed  for  the  following  requirements: 

Written  Inventory  of  all  such  property; 
Description  of  each  item;  and 
Location  of  each  item. 

Examples  that  increase  the  risk  of  noncompliance  and  could  have  a 
direct  and  material  effect  on  the  financial  statements: 

Incorrect  interpretation  of  free  use  of  facilities  and  other 
asset  record  maintenance  requirements  or  recording  and  reporting 
through  error;  or 

committing  irregularities,  such  as  intentionally  recording  or 
reporting  free  use  of  assets  not  in  accordance  with  established 
accounting  principles,  purchasing  agency  policies,   regulations  or 
legal  requirements,   in  an  effort  to  portray  the  provider  as 
having  the  use  or  ownership  of  more  or  less  assets  than  it 
actually  has  or  to  represent  that  all  custodial  responsibilities 
have  been  fulfilled;  or 

fraudulent  or  illegal  reporting  and  use,   including  defalcation  of 
commonwealth  assets,   could  result  in  debarment  and  legal  action. 
These  actions  would  have  a  direct  and  material  effect  on  the 
financial  statement  amounts,   including  a  misstatement  or  a 
liability  to  the  Commonwealth  on  the  Balance  Sheet. 
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Disclosure  of  Nonreimbursable  Costs 


Compliance  Requirement:     Provider  organizations  are  required  to 
disclose  the  existence  and  value  of  all  anticipated  nonreimbursable 
costs,  as  identified  in  808  CMR  1.15   (1)    -    (22),   and  identify  the 
offsetting  revenue  used  to  defray  the  nonreimbursable  costs  in 
program  budgets  of  contracts  with  purchasing  agencies  of  the 
Commonwealth.     All  incurred  nonreimbursable  costs  and  their  value 
must  be  reported  in  Supplemental  Schedule  B  Expenses  of  the  Uniform 
Financial  Statements  and  Independent  Auditors  Report   (UFR)  as  either 
a  state  or  federal  nonreimbursable  cost. 

Source:       Regulation  808  CMR  1.15  Non- Reimbursable  Costs  and  Contract 
Instructions  and  Forms  issued  by  the  Division  of  Purchased 
Services  pursuant  to  regulation  808  CMR  2.07(1)    -  (6). 

Suggested  Audit  Procedure: 

o      Review  and  become  familiar  with  the  twenty  two  (22) 

nonreimbursable  cost  provisions  of  808  CMR  1.15.  These 
provisions  also  include  by  reference  the  federal  cost  principles 
of  0MB  Circular  A- 122  and  A- 21  as  appropriate  when  the  provider 
directly  or  indirectly  receives  federal  assistance. 

o      Determine  (provider  representation  with  respect  to 

nonreimbursable  costs  in  prior  years  and  review  of  current  year 
contract  program  budgets)  whether  the  provider  has  anticipated 
the  existence  of  any  nonreimbursable  costs. 

o      Determine  whether  the  provider  maintains  records  as  part  of  its 
internal  control  structure  which  identifies  and  accounts  for 
nonreimbursable  costs . 

o      Review  the  records  maintained  for  the  following  requirements: 

Written  definition  of  nonreimbursable  costs; 

Description  of  each  anticipated  and  incurred  nonreimbursable 
cost;  and 

Identification  of  fund,  program  and  dollar  value  related  to 
each  nonreimbursable  cost. 

o  Selectively  sample  and  test  the  expense  records  to  determine  that 
nonreimbursable  costs  were  properly  classified,  valued  and  posted 
in  the  accounting  records  and  disclosed  in  the  provider's  current 
year  contract  program  budgets  and  UFR. 

o      Determine  that  unrestricted  revenues  and  revenues  restricted  by 
donors  for  use  in  defraying  nonreimbursable  costs  were  available 
and  accurately  reported  in  the  UFR  as  being  used  to  offset 
(defray)   all  nonreimbursable  costs  in  programs  that  the 
Commonwealth  purchases  services. 
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Examples  that  increase  the  risk  of  noncompliance  and  could  have  a 
direct  and  material  effect  on  the  financial  statements: 

Incorrect  interpretation  of  the  definition  and  disclosure 
requirements  of  nonreimbursable  costs  and  other  requirements  or 
recording  and  reporting  through  error;  or 

committing  irregularities,  such  as  intentionally  recording  or 
reporting  nonreimbursable  costs  not  in  accordance  with 
established  accounting  principles,  purchasing  agency  policies, 
regulations  or  legal  requirements,   in  an  effort  to  portray  the 
provider  as  having  less  nonreimbursable  costs  than  it  actually 
has  or  to  represent  that  all  disclosure  responsibilities  have 
been  fulfilled;  or 

fraudulent  or  illegal  reporting  and  use,   including  defalcation  of 
commonwealth  funds,   could  result  in  debarment  and  legal  action. 
These  actions  would  have  a  direct  and  material  effect  on  the 
financial  statement  amounts,   including  a  misstatement  or  a 
liability  to  the  Commonwealth  on  the  Balance  Sheet. 
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Related  Party  Disclosure 


Compliance  Requirement:     Provider  organizations  are  required  to 
disclose  the  existence  and  nonreimbursable  value  of  all  anticipated 
related  party  transactions   (related  party  is  defined  in  808  CMR  1.02) 
in  program  budgets  of  contracts  with  purchasing  agencies  of  the 
Commonwealth.     The  nonreimbursable  value  of  all  incurred  related 
party  transactions  must  be  disclosed  in  Supplemental  Schedule  B 
Expenses  of  the  UFR.     In  addition,  all  related  party  relationships 
must  be  disclosed  in  the  Notes  to  the  Financial  Statements  of  the 
UFR. 

Source :       Regulation  808  CMR  1.04  Filing  and  Reporting  Requirements, 
regulatory  standards  and  instructions  of  the  UFR  and 
Contract  Instructions  and  Forms  issued  by  the  Division  of 
Purchased  Services  pursuant  to  regulation  808  CMR  2.07(1)  - 
(6)  . 

Suggested  Audit  Procedure: 

o      Review  and  become  familiar  with  the  definition  of  a  related  party 
as  defined  in  808  CMR  1.02  and  Financial  Accounting  Standards  No. 
57   (SFAS  No.  57) ,   incorporated  by  reference,  and  disclosure 
requirements.     In  addition,   the  auditor  should  review  the 
informational  publication  entitled  Related  Party  Relationships 
and  Disclosure  Under  808  CMR  1.02  issued  in  December  1992  by  the 
Division  of  Purchased  of  Services   (Document  Number  DPS-A032) . 
The  auditor  should  also  become  fully  acquainted  with  the 
requirements  and  recommendations  as  codified  in  the  AICPA 
Professional  Standards,  Statement  on  Auditing  Standards  No. 45 
(SAS  No.  45)  and  Auditing  Interpretations  of  Section  Au  334  (Au 
Section  9334)  and  the  Generally  Accepted  Government  Auditing 
Standards   (GAGAS)   definition  of  material. 

o      Determine   (provider  representation  with  respect  to  related  party 
relationships  and  transactions  in  prior  years  and  review  of 
current  year  contract  program  budgets)  whether  the  provider  has 
anticipated  the  existence  of  any  related  party  relationships. 

o      The  auditor  should  consider  and  obtain  representations  from  the 
provider's  senior  management  and  its  board  of  directors  as  to 
whether  they  or  any  other  related  parties  engaged  in  any 
transactions  with  the  provider  during  the  period,  as  recommended 
in  Au  Section  9334. 

o      Determine  the  existence  of  related  party  relationships  and 
transactions  by  utilizing  and  applying  the  accounting 
considerations  audit  procedures  prescribed  by  SAS  45  and  Au 
Section  9334  to  the  provider's  activities. 
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o      Determine  that  the  provider  has  disclosed  all  material  related 
party  relationships  and  transactions  as  the  following  requires: 

In  government  audits  and  in  the  Purchase  of  Service  System, 
the  materiality  level  and  threshold  for  related  party 
disclosure  is  lower  than  in  similar- type  audits  in  the  private 
sector  because  of  public  accountability  of  the  entity,  the 
various  legal  and  regulatory  requirements,   and  the  visibility 
and  sensitivity  of  government  programs,  activities,  and 
functions.     All  related  party  relationships  or  transactions, 
as  defined  by  808  CMR  1.02  and  SFAS  No.   57,   that  are 
associated  with  programs  that  are  purchased  by  the 
Commonwealth  are  considered  material  and  must  be  disclosed  in 
current  year  program  budgets  and  the  UFR. 

All  related  party  transactions  in  programs  that  are  not 
purchased  by  the  Commonwealth  that  could  affect  the  providers 
financial  statements  and  all  instances  of  common  ownership  or 
management  control  relationships  for  which  808  CMR  1.02  and 
SFAS  No.  57  requires  disclosure  even  though  there  are  no 
transactions  should  be  considered  material  in  accordance  with 
the  criteria  established  in  the  third  general  standard  for 
government  auditing  of  GAGAS  and  must  be  disclosed  in  the  UFR. 

o      Determine  that  the  provider  has  disclosed  the  following 

information  for  all  material   (GAGAS  definition  of  material) 
related  party  relationships  and  transactions: 

a.  Nature  of  related  party  relationship; 

b.  The  receivables  or  payables  associated  with  related  party 
transactions  for  each  period  the  balance  sheet  or  program 
budget  is  presented,  and,   if  not  clearly  determinable,  the 
conditions  and  methods  of  settlement; 

c.  For  each  period  that  an  income  statement  or  program  budget 
is  presented,   the  following  is  required: 

(1)  A  description  of  transactions  and  other  necessary 
information  needed  for  an  understanding  of  the  impact 
of  the  transactions;  and 

(2)  Dollar  amounts  assigned  to  transactions,  and  the  impact 
of  determining  the  terms  of  the  transactions,  if 
different  from  prior  periods; 

d.  If  two  or  more  companies  are  under  common  control  via 
ownership  or  management,  the  disclosure  in  a.  above  is 
required,  even  though  no  transactions  occurred,  if  the 
existence  of  that  control  could  result  in  operating  results 
or  financial  position  significantly  different  from  that 
which  would  have  been  obtained  if  the  enterprises  were 
autonomous . 
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Examples  that  increase  the  risk  of  noncompliance  and  could  have  a 
direct  and  material  effect  on  the  financial  statements: 

Incorrect  interpretation  of  the  definition  and  disclosure 
requirements  of  related  party  relationships  and  transactions,  and 
other  requirements  or  inacurate  recording  and  reporting  through 
error;  or 

committing  irregularities,  such  as  intentionally  recording  or 
reporting  the  nature  and  value  not  in  accordance  with  established 
accounting  principles,  purchasing  agency  policies,   regulations  or 
legal  requirements,   in  an  effort  to  portray  the  provider  as 
having  no  related  party  relationships  or  a  lesser  value  of 
related  party  transactions  than  it  actually  has,   or  to  represent 
tliat  all  disclosure  responsibilities  have  been  fulfilled;  or 

fraudulent  or  illegal  reporting  and  use,   including  defalcation  of 
commonwealth  funds,   could  result  in  debarment  and  legal  action. 
These  actions  would  have  a  direct  and  material  effect  on  the 
financial  statement  amounts,   including  a  misstatement  or  a 
liability  to  the  Commonwealth  on  the  Balance  Sheet. 


35 


Record  Keeping 


Compliance  Requirement:     Provider  organizations  are  contractually 
required  to  maintain  their  financial  books  and  record  keeping  systems 
in  accordance  with  generally  accepted  accounting  principles   (GAAP)  as 
set  forth  in  the  American  Institute  for  Certified  Public  Accountants 
AICPA  industry  audit  guide,  Audits  of  Voluntary  Health  and  Welfare 
Organizations .  as  specified  in  the  general  conditions  of  the 
contract.     The  record  keeping  system  of  provider  organizations  must 
keep  on  file  data  as  are  necessary  to  satisfy  applicable  reporting 
requirements  of  the  Division  of  Purchased  Services   (DPS) .  Provider 
financial  statements  prepared  in  accordance  with  generally  accepted 
accounting  principles  as  set  forth  in  the  AICPA  industry  audit  guide, 
Audits  of  Voluntary  Health  and  Welfare  Organizations,  and  audited  in 
accordance  with  generally  accepted  government  auditing  standards 
(GAGAS)   are  contractually  required  to  be  filed  with  DPS.  Financial 
books  and  records  of  providers  must  reflect  revenues  from  every 
source,   including  each  client,  associated  with  and  costs  incurred  in 
or  allocated  to  any  program  of  services  rendered. 

Source:       "General  Conditions, "  Article  VIII,  Contract  Audit  A. 
Maintenance  of  Records. 

Suggested  Audit  Procedure: 

o      Ascertain  whether  the  provider  maintains  a  system  of  recording 

and  documenting  all  revenues  and  expenses  related  to  every  source 
by  fund  and  program  on  a  functional  and  natural  basis. 

o      Determine  whether  the  provider  has  written  cost  allocation 

policies  and  plans  that  have  been  established  in  accordance  with 
the  recommendations  of  the  AICPA  industry  audit  guide,  Audits  of 
Voluntary  Health  and  Welfare  Organizations,   for  "Allocation  of 
Costs  Which  Pertain  to  Various  Functions"  and  SOP  78-10  par.  100. 

o      Ascertain  whether  the  provider  maintains  records  and  procedures 
in  accordance  with  the  following  provisions  of  GAAP  which  are 
contractually  required: 

Preparation  and  maintenance  of  up-to-date  statement  of  job 
description  and  responsibilities. 

Preparation  and  maintenance  of  a  statement  of  job 
qualifications . 
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Maintenance  of  resumes  and  job  applications  of  employees, 
including  name,  address,   social  security  number,  education 
and/or  experience,  and  copies  of  all  licenses  and 
certifications  required  to  perform  the  job. 

Payroll  and  time  and  attendance  records  documenting  program 
assignment  and  hours  and  days  worked  as  prescribed  by 
Federal  Fair  Labor  Standards  Act  of  1938,  as  amended  part 
516  and  MGL  c.   151  the  minimum  Fair  Wage  Law. 

o      Ascertain  whether  the  provider  maintains  other  records  and 

procedures  in  accordance  with  GAAP  that  provide  internal  control 
over  the  classification  of  expenditures  as  follows: 

Preparation  of  a  detailed  budget  which  incorporates 
Commonwealth  purchased  program  services  that  is  reviewed 
periodically  by  a  committee  of  directors  or  trustees. 

Preparation  of  studies  of  the  services  performed  by 
employees  who  serve  more  than  one  function,   to  determine 
the  bases  for  allocating  their  salaries  and  expenses. 

Use  of  written  instructions  to  employees  on  the  preparation 
of  time  and  expense  reports  covering  the  method  to  be 
followed  in  determining  and  indicating  services  being 
performed. 

Preparation  and  maintenance  of  up-to-date  organization 
charts . 

Examples  that  increase  the  risk  of  noncompliance  and  could  have  a 
direct  and  material  effect  on  the  financial  statements: 

Incorrect  interpretation  of  the  record  keeping  requirements  of 
the  contract  could  result  in  an  inability  to  meet  reporting 
requirements  or  inaccurate  recording  and  reporting  through  error; 
or 

committing  irregularities,   such  as  intentionally  recording  or 
reporting  the  nature  and  value  not  in  accordance  with  GAAP, 
purchasing  agency  policies,  regulations  or  legal  requirements,  in 
an  effort  to  portray  the  provider  as  having  financial  program 
activities  other  than  it  actually  had  or  to  represent  that  all 
contractual  and  legal  responsibilities  have  been  fulfilled;  or 

fraudulent  or  illegal  reporting  and  use,  including  defalcation  of 
Commonwealth  funds,   could  result  in  debarment  and  legal  action. 
These  actions  would  have  a  direct  and  material  effect  on  the 
financial  statement  amounts,   including  a  misstatement  or  a 
liability  to  the  Commonwealth  on  the  Balance  Sheet. 
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AUDITOR'S  COMPLIANCE  SUPPLEMENT 
ATTACHMENTS 


DIVISION  OF  PURCHASED  SERVICES 
BUREAU  OF  AUDIT 
AUDIT  RISK  ASSESSMENT  FORM 


Provider  Name: 


Vendor  Code  Number:  Audit  Number: 


Area  of  Testing/Reporting:  

In  determining  materiality  aind/or  significance  and  audit  risk  which 
governs  the  level  of  testing  required  or  the  inclusion  of  a  potential 
finding  in  the  report,  the  auditor  must  consider  the  following: 

Risk  Level 

Factors  to  be  Considered  High  Moderate  Low  or  % 

a.  Amount  of  revenue  and 

expenditures .     

b.  Newness  of  the  activity  or 

changes  in  its  condition.     

c.  Adequacy  of  internal  controls.  

d.  Results  of  prior  audits.     

e.  Level  euid  extent  of  review  or 
other  form  of  independent 

oversight.     

f .  Adequacy  of  the  internal 
controls  for  ensuring  compliance 

with  laws  and  regulations.  

g.  Management's  adherence  to 
applicable  laws  and 

regulations .     

h.  Audit  report  users' 

expectations .     

i-      P^iblic  perceptions  and  political 
sensitivity  of  the  areas  under 

eiudit.  


j .       Audit  requirements  (tests   

required  by  audit  objectives) . 

Total  risk  level  developed  from  above  considerations 
during  survey /planning  stage  of  engagement: 

Level  of  initial  testing  required: 

Revised  level  of  testing  developed  from  initial  test: 
Potential  finding  included  or  dropped  because  of  materiality: 
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THE  COMMONWEALTH  OF  MASSACHUSETTS 
.  Office  of  the  Secretary  of  State 

Regulation  Filing   To  be  completed  by  filing  agency 

CHAPTER  ^^JMBER:    808  CMR  1.00  


CHAPTER  TITLE-        Pricing.  Reporting  and  Auditing  for  Social  Programs 

Division  of  Purchased  Services 


AGENCY: 


SUMMARY  OF  REGULATION 

State  the  general  requirements  and  purposes  of  this  regidatiorL- 

808  CMR  1.00  establishes  uniform  rules  and  procedures  for  the  pricing,  reporting 
and  auditing  of  social  service  programs  purchased  by  state  agencies  from  private 
providers,  including  the  pricing  of  c.  71B  programs  which  are  also  purchased  by 


cities  and  towns 


REGULATORY  AUTHORITY: 


St.  1992,  c.  133,  s.  113 


AGENCY  CONTACT:  Barbara  M.  Watson  PHONE:  (617)  727-7500,  Ext.  281 

ADDRESS:   nivi<;inn  of  Purchased  Services.  Department  of  Procurement  and  Genera 
Services,  One  Ashburton  Place,  Boston,  MA  02108 


Compliance  with  M.G.L.  c.  30A 


EMERGENCY  ADOPTION  " 

If  this  regulation  is  adopted  as  an  emergency  regulation,  state  the  nature  of  the  emer- 
gency. 


PRIOR  NOTinCATION  AND/OR  APPROVAL 

Jf prior  notification  to  and/or  approval  of  the  Governor,  legislature  or  others  was  re- 
quired, list  each  notification,  approval  and  date,  including  notice  to  the  Local  Govern- 
ment Advisory  Commission: 
Notices:    Local  Government  Advisory  Commission  (Massachusetts  Municipal  Association 

and  Executive  Office  of  Communities  and  Development)  -  August  28.  1992,  alsc 
for  808  CMR  1.08  -  August  7,  1992 
DTTOTTr- DiriT^P^U^^  Service  Policy  Advisory  Board  -  August  28,  1992,  also  for 
PUiJUC  REVIEW  1.08  -  August  7,  1992 

Was  notice  of  the  hearing  or  comment  period  filed  with  the  Secretary  of  State  published 
in  appropriate  newspapers  and  sent  to  persons  to  whom  specific  notice  must  be  given  at 
least  21  days  prior  to  such  bearing  or  comment  period'' 

Yes  nri  Dale  of  public  hearing  or  comment  period:     October  21,  1992  
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qSCAL  EFFECT 

Estimate  the  Jiscal  effect  on  the  public  and  private  sectorz: 


For  the  first  and  second  years:  This  version  of  808  OR  1.00,  as  the  prior  version,  incorporates  throrti 
For  tbe  first  five  years:  financial  reporting  requiremsnts  federally  mandated  audit  require- 

No  fiscal  effect-  increased  audit  costs  to  providers  and  the  ConrDnwealth 

over  the  last  several  years.  The  naxinun  possible  fiscal  effect  of 
cx/.TT  T>TTrTVT,rrr  T.rT>*^  806  CNR  1 .08  cn  the  pLi)lic  sector,  including  the  Ccmnnwealth  and  cities 

SMALL  BUSINESS  IMPACT  and  towns,  from  R  1993  to  FY  1994  is  estiirated  at  $8,809,878. 

State  the  impact  of  this  regulation  on  small  business.  Include  a  description  of  report- 
ing, record  keeping  and  other  compliance  requirements  as  well  as  the  appropriateness 
of  performance  versus  design  standards  and  whether  this  regulation  duplicates  or 
confiicts  with  any  other  regulation.  If  the  purpose  of  this  regulation  is  to  set  rates for 
the  state  this  section  does  not  apply. 

This  regulation  provides  the  procedures  for  establishing  "prices,"  forrcrly  referred  to  as  rates,  for 
social  service  programs.  St.  1989,  c.  688  exerrpts  rate  setting  regulations  frcm  filing  a  snail  business 
inpact  statement.  H>ever,  this  regulation  also  sets  forth  financial  reporting  arxj  other  aininistrative 
nec^jiremsnts  of  provider  agencies,  including  financial  reporting  necessary  to  satisfy  federal  require- 
ments, v*iich  mjst  be  satisfied  by  all  providers. 
CODE  OF  MASSACHUSETTS  REGULATIONS  INDEX 

Ust  key  subjects  entries  that  are  relevant  to  this  regulation: 

dicing  AxJiting    .  Social  Service 

Rate  Setting  Purchase-of -Service  Financial  Reporting 

PROMULGATION 

State  the  action  taken  by  this  regulation  and  its  effect  on  existing  provisions  of  the  Code 

of  Massachusetts  Regulations  ( CMR)  to  repeal,  replace  or  amend.  List  by  CMR  number: 

This  regulation  replaces  and  amends  808  OR  1.00  as  in 'effect  prior  to  the  effective  date  of 
of  this  filing. 


ATTESTATION 

72?^  reguld^pn  described  herein  and  attached  hereto  is  a  true  copy  of  the  regulation 
nsai^ency. 


adopted 
Signature:  ( 


Date:    (n  ion 


kszkiewicz,  Assis^fant  Coiraissioner  and  Deputy  Purchasing  Agent 
Publication    To  be  completed  by  the  Regulations  Division 


MASSACHUSETTS  REGISTER  NUMBER:  700 


DATE:  11/20/92 


EFFECTIVE  DATE:  11/20/92 
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808  CMR:    DIVISION  OF  PURCHASED  SERVICES 


808  CMR  1.00:      PRICING.    REPORTING    AND    AUDITING    FOR    SOCIAL  SERVICE 
PROGRAMS  • 

Section 

1.01:   Scope.  Purpose  and  Effective  Date 

1.02:  Definitions 

1.03:    General  Provisions 

1.04:   Filing  and  Reporting  Requirements:  Penalties;  Enrollment  and  Utilization 
Statistics 

1.05:   Additional  Information  Requested  by  the  Division;  Elxamination  and  Availability  of 

Records;  Field  Audits 
1.06:    Price  Structure 

1.07:    Price  Determination  for  Negotiated  Programs 

1.08:    Price  Determination  for  Approved  Pnvate  School  Programs 

1.09:    Price  Determination  for  New  Programs 

1.10:   Price  Determination  for  Special  Cases 

1.11:    Price  Adjustment  -  Amendments  to  Negotiated  Program  Prices 

1.12:   Price  Adjustment  -  Approved  Private  School  Program  Extraordinary  Relief 

1.13:   Price  Adjustment  -  Transfer  of  Program  Ownership 

1.14:    Price  Adjustment  -  Administrative  Review 

1.13:    Non-Reimbursable  Costs 

1.16:   Effect  of  Pending  Appeals 

1.17:   Price  Limitation 

1.18:   Reimbursement  as  Full  Payment 

1.19:   Reporting  Forms.  Schedules  and  Instructions;  Schedule  of  Asset  Service  Lives; 

Not-for-Profit  Provider  Surplus  Revenue  Retention 
1.20:  Debarment 

1.21:   Severability  of  the  Provisions  of  808  CMR  1.00 
1.01:   Scope.  Purpose  and  Effective  Date 

(1)  Scope.  Purpose  and  Effective  Date.  808  CMR  1.00  governs  pricing, 
reporting  and  auditing  of  piurchased  social  service  programs  subject  to  the 
authority  of  the  Division  of  Purchased  Services  by  virtue  of  St.  1992.  c.  133, 
s.  113.  or  any  successor  provision  thereto.  808  CMR  1.00  applies  to  any 
Executive  Office.  Department.  Agency,  Board,  Commission  or  Institution  of  the 
Executive  Department,  excluding  the  Legislative  and  Judicial  Departments,  the 
Constitutional  Offices,  the  Pubbc  Institutions  of  Higher  Education  and 
independent  public  authorities.  As  808  CMR  1.00  applies  to  services  purchased 
pursuant  to  M.C.L  c.  7lB,  it  also  applies  to  Commonwealth  cities  and  towns. 
808  CMR  1.00  shall  be  effective  on  November  20.  1992.  808  CMR  1.00  applies 
to  all  programs  and  services  procured  under  808  CMR  2.00. 

(2)  Disclaimer  of  Authorization  of  Services.  808  CMR  1.00  does  not  provide 
authorization  for  or  approval  of  the  substantive  programs  for  which  prices  are 
determined  pursuant  to  808  CMR  1.00.  Agencies  which  purchase  services  from 
providers  are  responsible  for  the  definition,  authorization  and  approval  of  the 
services  extended  to  clients,  information  concerning  substantive  program 
requirements  must  be  obtained  from  purchasmg  agencies. 

(3)  Authority.  808  CMR  1.00  is  adopted  pursuant  to  St.  1992,  c.  133,  s.  113.  or 
any  successor  provision  thereto. 

1.02:  Definitions 

As  used  in  808  CMR  1.00.  unless  the  context  requires  otherwise,  terms  shall 
have  the  meanings  ascribed  in  808  CMR  1.02. 

Administration  and  Support  Costs.  Administration  and  support  (management 
and  general)  costs  mclude  expenditures  for  the  overall  direction  of  the 
organization,  general  record  keeping,  business  management,  budgeting,  general 
board  activities  and  related  purposes.  "Overall  direction"  includes  the  salaries 
and  expenses  of  the  chief  officer  of  the  organization  and  the  chief  officer's 
staff,  if  such  staff  spends  a  portion  of  its  time  directly  supervising  fundraising 
or  program  service  activities,  such  salaries  and  expenses  are  considered  indirect 
fundraising  or  program  costs  and  should  be  prorated  (allocated)  among  those 
functions  by  fxjsition  title,  for  instance,  program  director,  or  type  of  expense. 
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1.02:  continued 

Authorized  Price.  A  price  or  rate  of  payment  which  has  been  authonzed  by  the 
Division  of  Purchased  Services.  The  Division  of  Purchased  Services  authorizes  a 
price  by  approving  a  negotiated  price  or  by  certifying  a  speciahzed  placement 
pnce,  an  individual  price  or  a  pnce  for  a  program  approved  by  the  Department 
of  Education  pursuant  to  M.G.L  c.  7lB.  In  the  case  of  Medicaid  (Title  XIX  of 
the  Social  Security  Act)  reimbursable  pnces.  an  authonzed  price  is  the  rate  set 
by  the  Rate  Setting  Commission  or  by  the  Department  of  Public  Welfare 
pursuant  to  M.G.L.  c.  118,  s.  4A.  The  authorized  price  is  the  rate  or  price  which 
shall  govern  payment  for  services  within  the  authority  of  808  CMR  1.00. 

Assistant  Commissioner.  The  Assistant  Commissioner  of  the  Division  of 
Purchased  Services  appointed  pursuant  to  St.  1992,  c.  133.  s.  113,  or  any 
successor  provision  thereto. 

Bad  Debt.  The  portion  of  an  account  or  note  receivable  that  proves  to  be 
entirely  uncollectible  despite  collection  efforts. 

Board  of  Education.  The  Massachusetts  Board  of  Education  established  under 
M.G.L.  c.  15,  s.  IE. 

Chapter  7lB  Approved  Private  School.  A  private  school  approved  in  accordance 
with  the  Department  of  Education  s  Regulations  for  the  approval  of  Private 
Special  Education  Schools  to  Serve  Ihiblicly  Funded  Students  appearing  in  603 
CMR  18.00. 

Chapter  7lB  Regulations.  The  Department  of  Education's  Chapter  766 
Regulations  promulgated  under  M.G.L.  c.  7lB  (St.  1972,  c.  766)  appearing  in 
603  CMR  28.00.  or  any  successor  provisions  thereto. 

Client.  An  individual  eligible  for  and/or  receiving  services  through  a  program 
funded  in  whole  or  in  part  by  a  Commonwealth  purchasing  agency  or  city  or 
town,  including  a  student  receiving  services  under  M.G.L  c.  7iB.  Also  referred 
to  as  "Consumer." 

Client  Resources.  Revenue  received  in  cash  or  in  kind  from  clients  to  defray  all 
or  a  portion  of  the  cost  of  services.  These  may  include  supplemental  social 
security  income  received  by  the  provider  to  defray  the  room  and  board  expense 
of  residential  clients,  clients'  food  stamps,  or  payments  made  by  clients 
according  to  ability  to  pay,  such  as  a  sliding  fee  scale. 

Commercial  Income.  The  difference  ielween  gross  revenues  and  gross  expenses 
resulting  from  the  production  of  commercial  products  and  ser\'ices  by  cbents. 

Component  Price.  The  price  or  range  of  prices  for  a  program  component,  as 
defmed  by  the  Division  of  Purchased  Services  and  published  in  the  Component 
Pnce  Catalogue. 

Component  Pnce  Catalogue.  The  Component  Price  Catalogue,  as  amended 
from  time  to  time,  established  by  the  Division  of  Purchased  Services  and 
containing  a  price  or  range  of  prices  for  given  program  components  and 
instructions  for  calculating  the  total  price  of  a  social  service  program  using  the 
pnces  or  range  of  prices  for  the  individual  program  compxjnents. 

Cost  Inflation  Factor.  An  estimated  rate  of  inflation  submitted  by  the  Division 
of  Purchased  Services  to  the  Secretary  of  Administration  and  Finance  on  an 
annual  basis  pursuant  to  St.  1992,  c.  133,  s.  113,  or  any  successor  provision 
thereto. 

Cost  Reimbursement.  A  payment  arrangement  under  which  the  purchasing 
agency  reimburses  the  provider  for  budgeted  costs  actually  incurred  in  rendermg 
the  services  specified  in  the  agreement,  up  to  a  stated  maximum  obligation. 
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1.02:  continued 

Costs  which  Pertain  to  Various  Functions.  Many  costs  apply  to  more  than  one 
functional  purpose.  In  such  cases,  it  may  be  necessar>'  to  allocate  these  costs 
among  functions  because  their  degree  of  usage  cannot  be  readily  and 
specifically  identified  with  each  function.  Elxamples  include  salanes  of  staff 
who  perform  more  than  one  type  of  service,  rental  of  a  building  used  for  vanous 
program  services,  administration  and  support,  and  fundraising  activities.  Where 
employees  perform  duties  that  relate  to  more  than  one  function,  the  salaries  of 
such  individuals,  as  well  as  all  other  expenses  which  pertain  to  more  than  one 
function,  should  be  allocated  to  the  separate  functional  categories  based  on 
procedures  that  determine,  as  accurately  as  possible,  the  portion  of  the  cost 
related  to  each  function. 

Davs.  Calendar  days,  unless  otherwise  specified  in  808  CMR  1.00. 

Debarment.  The  process  whereby  an  organization  or  individual  is  determined 
ineligible  to  bid  for  or  be  awarded  any  pubUc  contract  or  subcontract  for  the 
purchase  of  any  social  service  program  or  to  provide  special  education  services 
to  a  Massachusetts  student  for  a  specified  period  of  time  to  be  determined  by 
the  Division  of  Purchased  Services,  pursuant  to  the  provisions  of  808  CMR  1.20 
and  808  CMR  2.15. 

Department  of  Education.  The  Massachusetts  Department  of  EUiucation, 
including  its  departments  and  divisions,  established  by  M.C.L.  c.  13.  s.  1. 

Direct  Client  Wages.  Wages  earned  by  clients  by  performing  commercial 
services,  including  production/service  work  or  other  functions  which  directly 
support  or  assist  the  direct  production/service  work  of  others  (for  instance, 
delivering  piecework  materials  to  an  assembly  bench  or  loading  finished  product 
on  trucks).  Direct  client  wages  shall  not  include  bonuses  and  awards,  holiday 
and  vacation  pay,  fringe  benefits,  stipends,  incentives  or  any  wages  which  are 
not  directly  related  to  productivity  or  which  do  not  involve  activities  which 
generate  commercial  revenues  for  the  provider. 

Division  of  Purchased  Services  (also  referred  to  as  the  Division).  The  office 
established  by  St.  1992,  c.  133,  s.  113  withm  the  Department  of  Procurement 
and  General  Services,  under  the  Executive  Office  for  Administration  and 
Finance. 

Earnings  Factor.  An  allowance  for  proprietary  providers  which  provides  for  the 
realization  of  earnings  in  the  delivery  of  a  program  of  services.  An  earnings 
factor  may  be  negotiated  at  the  time  of  the  procurement. 

EOHHS  Agency.  An  agency  under  the  jurisdiction  of  the  Executive  Office  of 
Health  and  Human  Services  established  under  M.C.L.  c.  6A.  s.  16. 

Fee-for-Service.  A  payment  arrangement  under  which  the  purchasing  agency 
agrees  to  pay  for  a  program  or  treatment  at  an  established  price  per  service 
unit. 

Fiscal  Year  of  the  Commonwealth.  The  twelve  month  period  beginning  on  July 
1  and  ending  on  June  30th. 

lEP.  An  individualized  education  plan  developed  by  a  local  school  district  s 
evaluation  team  and  containing  the  elements  described  in  the  Department  of 
Education's  Chapter  766  Comprehensive  Special  Elducation  Regulations 
appearing  at  603  CMR  28.322  and  608  CMR  28.323. 

ISP.  An  individual  service  plan  developed  by  a  purchasing  agency  in  accordance 
with  the  purchasing  agency's  regulations  or  guidelines.  (See  104  CMR  15.02) 
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Indirect  Client  Compensation.  All  compensation  not  directly  earned  by  clients 
perfonmng  commercial  services  such  as  production/service  work  or  other 
functions  which  directly  support  or  assist  the  direct  productioa/service  work  of 
others.  Indirect  client  compensation  includes  but  is  not  limited  to  bonuses  and 
awards,  incentives,  holiday  and  vacation  pay,  fnnge  benefits,  stipends, 
incentives  or  any  wages  which  are  not  directly  related  to  productivity  or  which 
do  not  involve  activities  which  generate  commercial  revenues  for  the  provider. 

Individual  Price.  The  reimbursement  price  for  additional  unique  or  specialized 
services  for  a  client  which  are  not  reimbursed  in  the  established  program's 
price  but  are  required  by  an  approved  lEP  or  ISP.  In  the  case  of  an  ISP,  the 
purchasing  agency  must  specifically  approve  such  additional  service. 

Interim  Price.  The  price  agreed  to  by  a  purchasing  agency  and  a  provider  which 
is  contained  in  a  contract  filed  with  the  Office  of  the  Comptroller  will  be  the 
interim  price  for  the  contract  unless  the  price  is  authorized  prior  to  the  filing. 

LEA.  A  local  education  authority  local  school  district  or  public  school  pursuant 
to  M.G.L.  c.  7lB  or  c.  76,  s.  1. 

Local  Administrator  of  Special  Education.  The  person  appointed  by  the  school 
committee  of  any  city,  town  or  school  district  to  serve  as  the  Administrator  of 
Special  Education  in  accordance  with  the  provisions  of  M.G.L.  c.  7iB  and  the 
Department  of  Education's  Chapter  766  Comprehensive  Special  Education 
Regulations  (603  CMR  28.000) 

Maximum  Obligation.  The  maximtim  dollar  amount  of  the  purchasing  agency's 
agreement  to  pay  for  a  program  of  services. 

Negotiated  Program.  A  program  purchased  through  Purchase-of-Service, 
except  programs  procured  under  M.G.L.  c.  7lB.  See  808  CMR  2.00. 

New  Program.  A  program  designed  to  serve  clients  which  previously  has  not 
been  approved  or  funded  and  for  which  a  rate  or  price  previously  has  not  been 
set. 

Off-Setting  Revenue.  Off-Setting  revenue  shall  be  the  sum  of  the  following 
items: 

(a)  Any  provider  funds  (including  but  not  limited  to  public  and  private 
grants,  gifts,  contributions,  bequests,  endowments,  or  any  income  therefrom, 
funds  received  from  the  ]ob  Training  Partnership  Act.  the  Massachusetts 
Department  of  Education's  Bureau  of  Nutrition,  or  smiilar  funding)  to  the 
extent  that  these  sources  are  restricted  to  use  in  the  program  and  during  the 
year  for  which  a  price  is  developed: 

(b)  the  amount  of  unrestricted  funds  voluntarily  designated  by  the  provider 
to  defray  the  cost  of  program  services  to  a  purchasing  agency; 

(c)  the  fair  market  value  of  any  pubbc  employees  assigned  to  work  in  the 
provider  s  program  (including  salanes.  fnnge  benefits  and  travel  allowances) 
and/or  the  occupancy'  of  pubbc  facilities  to  the  extent  that  they  are 
available  to  the  program  without  charge  or  at  less  than  the  component  pnce; 

(d)  any  funds  (mcluding  but  not  bmited  to  Supplemental  Social  Security 
Income.  Food  Stamps.  General  Relief  benefits,  reimbursements  from 
third-party  payors,  client  sbding  fee  scale  payments)  received  by  or 
available  to  the  provider  during  the  price  year  on  account  of  cbents: 

(e)  in  the  case  of  commercial  sen-ices,  such  as  production/service  work,  a 
deduction  may  be  taken  for  the  commercial  income  denved  from  the 
provision,  production  or  assembbng  of  commercial  ser\'ices  by  cbents; 

(f)  the  value  of  funds  used  to  defray  non-reimbursable  costs;  and. 

(g)  funds  accrued  in  excess  of  the  bmitations  estabbshed  in  808  CMR 
1.19(3). 

Office  for  Children.  An  office  of  the  Commonwealth  estabbshed  by  M.G.L. 
c.  28A. 
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Operating  Capacity.  The  maximum  number  of  service  units  of  a  program  for 
which  there  is  adequate  planned  and  budgeted  space,  equipment  and  staff,  as 
determined  and  certified  by  the  primary  program  purchaser.  Operating 
capacity  cannot  exceed  licensed  capacity. 

Out-of-State  Provider.  Any  legal  entity  that  operates  all  of  its  programs 
outside  the  Commonwealth  of  Massachusetts. 

Out-of-State  Agency.  A  state  other  than  the  Commonwealth  of  Massachusetts 
or  any  department,  agency  board,  commission,  office  or  pobtical  subdivision  of 
that  state. 

Price.  The  amount  in  dollars  to  be  paid  for  a  given  service  or  program 
regardless  of  how  expressed.  Also  referred  to  as  'rate'. 

Price  Year  or  Year.  The  year  for  which  an  authorized  price  is  to  be  effective. 

Pricing  Bureau.  A  bureau  established  within  the  Division  of  Purchased  Services 
by  St.  1992,  c.  133,  s.  113,  which  includes  the  Special  Education  Pricing  Unit. 

Primary  Program  Purchaser.  The  purchasing  agency  which  purchases  the 
greatest  portion  of  a  particular  program.  In  the  case  of  a  private  school 
program,  the  Department  of  Education  (DOE)  shall  be  the  primary  program 
purchaser. 

Private  School/ Approved  Private  School.  A  private  day  or  residential  school 
within  or  outside  of  the  Commonwealth  of  Massachusetts  which  has  been 
approved  by  the  Department  of  Education  pursuant  to  603  CMR  18.00.  Also 
referred  \o  as  M.G.L.  c.  7lB  Approved  Private  School. 

Private  School  Program.  A  program  offered  by  an  approved  private  school 
which  also  has  been  approved  pursuant  to  603  CMR  18.00. 

Program.  The  delivery  of  one  or  more  discrete  services  in  an  orgamzed  and 
coordmated  fashion  in  order  to  achieve  objectives  common  to  all  program 
participants. 

Provider.  An  individual,  sole  proprietor,  corporation,  partnership,  organization, 
trust,  association,  or  other  legal  entity  agreeing  to  provide  services  to  cbents  of 
the  purchasing  agency. 

Purchase-of-Service.  The  buying  of  social  service  programs  for  cbents  of 
purchasing  agencies  by  the  purchasing  agencies  through  negotiating  and 
contracting  with  private  providers.  For  the  purpose  of  808  CMR  1.00. 
"Purchase-of-Service"  does  not  include  the  purchase  of  private  school 
—  programs. 

Purchasing  Agencv.  The  Commonwealth  of  Massachusetts  or  any  Secretariat, 
board,  commission,  department,  division  or  agency  of  the  Commonwealth  of 
Massachusetts  which  is  authorized  to  procure  social  services  under  the  General 
Laws  of  the  Commonwealth  and  which  procures  services  under  808  CMR  2.00. 
In  addition,  for  the  purposes  of  social  services  purchased  pursuant  to  M.C.L. 
c.  7lB.  "purchasing  agency"  includes  the  Department  of  Education,  local 
education  authorities,  local  school  distncts  and  pubbc  schools. 

Rate  Setting  Commission.  The  department  established  within  the  Executive 
Office  of  Health  and  Human  Ser\-ices  by  M.C.L.  c.  6A. 

Reimbursable  Operating  Costs.  Those  costs  reasonably  incurred  or  expected  to 
be  incurred  by  a  program  in  the  provision  of  services  with  the  exception  of  any 
costs  delineated  in  accordance  with  808  CMR  1.15. 
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Related  Party.  Any  of  the  following  are  considered  a  related  party  to  the 
provider  subiect  to  disclosure  and  certain  reimbursement  restrictions  when 
providing  rent,  services,  loans,  payments,  conveyances,  gifts,  any  other 
transactions  or  having  receivables  or  payables  associated  with  a  transaction  to 
or  from  the  provider: 

(a)  A  person  who  is  or  was  within  the  preceding  five  years  a  director, 
stockholder,  partner,  administrator,  manager  or  trustee  of  the  reporting 
provider,  or  a  relative  of  such  a  person,  or  an  organization  in  which  a  person, 
who  currently  serves  as  a  director,  stockholder,  partner,  administrator, 
manager  or  trustee  of  the  organization,  or  a  relative  of  such  a  person,  is.  or 
was  within  the  preceding  five  years,  a  director,  stockholder,  partner, 
administrator,  manager  or  trustee  of  the  reporting  provider.  "Relative" 
shall  mean  parent,  child,  brother,  sister  (whether  by  whole  or  half-blood), 
spouse,  adopted  child,  adoptive  parent,  stepparent,  stepchild,  father-in-law, 
mother-in-law,  sister-in-law.  brother-in-law,  son-in-law,  daughter-in-law, 
grandparent  or  grandchild:  or. 

(b)  Any  organization,  corporation,  partnership,  or  fiduciary  trust  where  any 
common  ownership  or  control  is  held  by  a  person  who  falls  within  the  scope 
of  paragraph  (a)  above  or  by  a  relative  of  such  a  person.  "Control'  is  the 
ability  to  influence  the  policies  and  actions  of  an  enterprise  through 
ownership  of  voting  stock,  contracts  and/or  other  methods,  as  defined  by  the 
AICPA  Financial  Accounting  Standards  Board  in  Statement  of  Financial 
Accounting  Standard  No.  57;  or  is  the  abibty  of  an  individual  or  organization, 
directly  or  indirectly,  to  significantly  influence  or  direct  the  actions  or 
policies  of  an  organization  or  institution;  or, 

(c)  Another  corporation,  partnership,  organization  or  individual  doing 
business  solely  with  the  reporting  provider  or  the  provider  s  related  parties; 
or, 

(d)  A  person  or  organization  associated  or  affiliated  with  the  reporting 
provider.  A  person  or  organization  is  associated  when  the  person  or 
organization  engages  in  a  joint  program  or  business  venture  directly  or 
indirectly  in  which  the  provider  or  other  person  or  organization  receives 
direct  or  indirect  financial  benefit.  A  person  or  organization  is  affiliated 
when  the  person  or  organization: 

1.  controls  a  provider,  or 

2.  is  controlled  by  a  provider:  or 

3.  is  under  common  control  with  the  provider. 

The  control  may  be  direct  or  indirect.  A  provider  or  company  is  under 
common  control  with  the  provider  through  common  ownership  or 
management,  even  though  no  transaction  occurred,  if  the  common  control 
could  have  a  material  impact  on  the  financial . slat emenls  of,  the  reporting 
provider,  as  provided  in  AICPA  Statement  of  Financial  Accountmg  Standard 
No.  57.  For  the  purpose  of  this  paragraph,  "common  ownership"  exists 
where  there  is  direct  or  indirect  ownership  of  ten  percent  or  more  in  value 
of  voting  stock  or  five  percent  of  financial  interest  m  the  capital  assets  or 
profits  of  any  organization. 

Reporting  Year.  The  provider  s  fiscal  year  which  is  used  when  reporting  to  the 
Division  on  the  Uniform  Financial  Statements  and  Independent  Auditor  s  Report 
("UFR"). 

Restricted  Funds.  Current  restricted  funds  as  defined  in  the  UFR  as  funds 
which  have  been  designated  to  a  specific  use  by  their  donor  and  which  are 
currently  available  for  that  use  alone.  Funds  which  have  been  restncted  as  to 
application  by  the  board  of  the  provider  are  not  considered  restricted. 

Service  Unit.  A  measurable  unit  of  program  activity,  productivity  or 
performance  as  determined  by  the  purchasing  agency.  The  ser\-jce  unit  may  be 
measured  in  an  unit  of  time,  such  as  an  hour  of  counseling  or  a  residential  day: 
or  by  the  completion  of  a  prescribed  procedure,  such  as  a  client  evaluation,  or 
by  any  other  measurable  unit  of  service.  The  reservation  of  ail  or  a  portion  of  a 
program  s  operational  capacity  for  the  purchasmg  agency  s  exclusive  use. 
whether  or  not  the  capacity  is  in  fact  utibzed,  may  constitute  a  service  unit,  if 
the  contract  so  provides. 
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Social  Service  Program.  Any  social,  habilitative.  rehabilitative,  health,  mental 
health,  mental  retardation,  special  education,  emplo>Tnent  and  training,  or 
elder  services  program,  mcluding  any  program  provided  pursuant  to  M.G.L. 
c.  7lB,  but  excluding  any  program  or  service  which  is  reimbursable  under  Title 
XIX  of  the  Social  Security  Act. 

Special  Education  Program  Pricing  Unit.  A  unit  established  within  the  Division 
of  Purchased  Services  by  St.  1992.  c.  133.  s.  113  with  responsibility  for 
establishing  the  methodology  and  prices  for  special  education  programs  and 
services. 

Specialized  Placements.  Placements  approved  by  the  Department  of  Education 
or  other  purchasing  agency  to  programs  not  approved  under  M.C.L.  c.  71B.  to 
meet  the  requirements  of  an  lEP  or  ISP  of  clients  with  unique  placement  needs. 
These  placements  are  referred  to  as  -'sole  source'  placements  in  St.  1992, 
c.  133.  s.  113. 

Submit  or  Submission.  To  deliver  a  document  by  hand  or  by  depositing  it  with 
the  U.S.  Post  Office  or  other  delivery  service,  postage  pre-paid. 

Suspension.  The  immediate,  temporary'  disqualification  of  an  organization  or 
individual  who  is  suspected  upon  adequate  evidence  of  engaging  or  having 
engaged  in  conduct  which  constitutes  grounds  for  debarment,  pursuant  to  the 
provisions  of  808  CMR  1.20  and  808  CMR  2.15.  A  suspension  shall  not  exceed 
three  months  tmless  administrative,  such  as  debarment,  or  judicial  proceedings, 
civil  or  criminal,  are  instituted  against  the  provider  within  that  time. 

Uniform. Financial  Statements  and  Independent  Auditor  s  Report.  The  Uniform 
Financial  Statements  and  Independent  Auditor  s  Report  developed  by  the 
Division  of  Purchased  Services  and  required  to  be  filed  by  providers  of  social 
service  programs  with  the  Division.  Also  referred  to  as  the  UFR. 

Unrestricted  Funds.  Current  unrestricted  funds  defined  in  the  Uniform 
Financial  Statements  and  Independent  Auditor's  Report  as  funds  which  have  not 
been  restricted  to  a  specific  tise  by  their  source.  Funds  which  have  been 
"restricted"  or  "designated"  by  the  organization  s  governing  body  to  a  specific 
use  are  unrestricted  for  these  purposes. 

Utilization.  The  total  number  of  service  units  actually  delivered  or  budgeted  to 
be  delivered,  regardless  of  the  amount  or  source  of  payment  received. 

1.03:    Genera]  Provisions 

(1)  Payment  of  Prices.  Only  authorized  or  interim  prices  shall  be  paid  by 
purchasing  agencies  for  social  service  programs. 

(2)  Effective  Date  of  Prices.  Prices  are  effective  as  of  the  date  of 
authorization  of  the  contract,  unless  otherwise  specifically  stated  or  lunited  by 
law. 

(3)  Interim  Pnces.  Unless  the  Division  notifies  the  purchasmg  agency 
otherwise,  within  three  calendar  months  of  the  interim  price  bemg  filed  uith 
the  Comptroller,  the  interim  price  becomes  the  authorized  price. 

(4)  Authorization  of  Prices  and  Certification  to  the  Comptroller.  The  Division 
of  Purchased  Ser\'ices  will  authonze  prices  and  provide  notice  of  authorized 
prices  to  the  Office  of  the  Comptroller.  The  Division  of  Purchased  Services  will 
authonze  a  price  by  approving  the  negotiated,  component  or  unit  pnce  or.  in  the 
case  of  a  special  education  program,  by  directly  certifying  a  price. 

(5)  Client  Identification.  No  documents  submitted  to  the  Division  of  Purchased 
Services  shall  mclude  mformation  that  identifies  a  client  by  name  or  by  other 
means  that  includes  personally  identifiable  information.  Client  identification 
numbers  or  another  numbering  scheme  should  be  utilized. 
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(6)  Waiver  of  Regulations.  Upon  request  of  a  purchasing  agency  or  provider, 
the  Division  may  waive  the  applicability  of  one  or  more  provisions  of  808  CMR 
1.00,  provided  that  all  such  requests  and  approvals: 

(a)  are  in  writing  signed  by  the  head  of  the  purchasmg  agency  or  the  chief 
executive  officer  of  the  provider  or  a  designee; 

(b)  specify  the  transactions  to  which  such  waiver  would  apply  and  the 
provisions  of  808  CMR  1.00  to  be  waived; 

(c)  include  a  certification  that  the  purchasing  agency  or  provider  has  made 
a  good  faith  effort  to  comply  with  said  provisions;  and 

(d)  are  accompanied  by  supporting  documentation  deemed  sufficient  by  the 
Division  to  support  the  special  circumstances  or  the  need  for  the  relief. 
Waivers  do  not  affect  the  responsibility  of  a  purchasing  agency  or  provider 
to  comply  with  other  applicable  regulations  or  statutes. 

(7)  808  CMR  1.15  Prohibitions.  The  failure  of  a  purchasing  agency  or  the 
Division  to  identify  violations  of  808  CMR  1.15  in  determining  or  authorizing  a 
price  shall  not  be  deemed  a  waiver  of  violations  of  808  CMR  1.15  which  may  be 
identified  subsequently  through  administrative  review  or  audit. 


1.04:    Filing  and  Reporting  Requirements:  Extensions:  Penalties:  Elnrollment  and 
Utibzation  Statistics 


(1)  Reporting  for  Annual  Review.  Each  provider  shall,  op  or  before  the  15th 
day  of  the  fifth  month  after  the  end  of  its  fiscal  year,  submit  to  the  Division  of 
Purchased  Services  a  complete  Uniform  Financial  Statements  and  Independent 
Auditor's  Report  (UFR)  or  a  certification  of  exemption,  in  accordance  with  the 
regulatory  standartls  and  instructions  contained  in  the  Uniform  Financial 
Statements  and  Independent  Auditor's  Report  (UFR). 

(2)  Extensions.  The  Division  may,  for  cause,  pursuant  to  the  regulatory 
standards  and  instructions  contained  in  the  Uniform  Financial  Statements  and 
Independent  Auditor  s  Report  (UFR),  grant  one  extension  of  the  filing  deadline 
for  submission  of  the  re;>orting  requirements  contained  in  808  CMR  1.04(1)  upon 
written  request  by  the  provider.  A  request  for  an  extension  must  be  received  by 
the  Division  prior  to  the  original  due  date. 

(3)  Penalties.  Failure  to  file  the  Uniform  Financial  Statements  and 
Independent  Auditor's  Report  (UFR)  as  required,  within  30  days  of  the  filing 
deadline,  may  result  in  a  delay  of  payment  for  up  to  ten  percent,  as  determined 
by  the  Division,  of  the  provider's  monthly  billing  by  its  purchasing  agencies.  In 
addition,  the  Division  may  request  that  the  purchasing  agency  determine  that 
the  provider  is  ineligible  for  the  ready  payment  system  under  81s  CMR  3.10(1). 

(4)  Elnrollment  and  Utilization  Statistics.  Ever>'  Approved  Pnvate  School  shall 
submit  to  the  Division  of  Purchased  Services  a  quarterly  report  which  lists,  by 
month,  the  year  to  date  average  enrollment  and  utilization  of  each  of  its 
programs.  The  reports  shall  be  submitted  in  writing  to  the  Special  Education 
Program  Pricing  Unit  by  October  15,  January  15,  April  15.  and  July  15.  and  shall 
cover  the  three  completed  months  which  immediately  precede  the  submission 
date  of  the  individual  reports. 

1.05:    Additional  Information  Requested  bv  the  Division:  Examination  and  Availabibtv 
of  Records:  Field  Audits 

(1)  Requests  for  Additional  Information.  Each  provider  and  purchasmg  agency 
shall  file  such  additional  information  as  the  Division  of  Purchased  Ser\-ices  may 
from  time  to  time  require  no  later  than  21  days  after  the  date  of  the  postmark 
of  a  written  request.  If  the  Division's  request  for  the  missing  or  additional 
information  and/or  documentation  is  not  fully  satisfied  through  the  submission 
of  written  explanations(s)  and/or  documentation  within  21  days  of  the  postmark 
of  that  request  and  an  extension  has  not  been  granted,  all  costs  relative  to  the 
request  shall  be  excluded  from  any  price  calculation.  A  written  request  for  an 
extension  must  be  received  by  the  Division  prior  to  the  expiration  of  the  21  days. 

(2)  Availabilitv  of  Records.  Each  provider  shall  make  all  records  relating  to  its 
operation  available  for  audit. 
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(3)  Docxpnent  Retention.  All  documents  used  in  determining  a  proposed  price 
or  in  support  of  a  pnce  request  shall  be  retained  by  the  provider  and  purchasing 
agency  for  seven  years  from  the  date  of  final  payment. 

(4)  Certifications.  All  materials  submitted  by  a  provider  to  the  Division  of 
Purchased  Services  shall  be  certified  under  pains  and  penalties  of  perjury  as 
true,  correct  and  accurate  by  a  Massachusetts  independent  public  accountant 
engaged  by  the  provider  or  by  the  Executive  Director  or  Chief  Financial  Officer 
of  the  provider. 

(5)  Examination  of  Records.  Upon  request  of  the  Division,  a  provider  shall 
make  available  for  inspection  all  records  relating  to  its  operations  and  all 
recortls  relating  to  a  related  party,  service  or  holding  company  or  any  entity  in 
which  there  may  be  a  common  ownership  or  interrelated  directorate. 

(6)  Field  Audits.  The  Division  of  Purchased  Services  may  coordinate  and 
conduct  field  audits.  The  Division  will  attempt  to  schedule  audits  at  times 
which  are  convenient  for  all  parties. 

(7)  Audit  Resolution  Policv.  The  Division  will  develop  and  amend,  from  time 
to  time,  an  audit  resolution  policy  in  accordance  with  generally  accepted 
government  auditing  standards.  The  policy  will  provide  a  process  for 
determining  the  purchasing  agency  to  be  primarily  responsible  for  developing 
and  implementing  corrective  action  and  executing  a  corrective  action  plan  with 
a  provider,  and  may  include  provisions  for  recoupment  and  price  adjustment. 

1.06:    Price  Structure 

(1)  Fee-For-Service.  Agreements  for  services  with  a  stable  and  measurable 
unit  of  service  must  be  purchased  on  a  fee-for-service  basis  unless  the 
provisions  of  808  CMR  1.06(2)  or  (3)  apply.  Fee-for-service  includes  purchasing 
by  negotiated  prices,  by  component  pricing,  and/or  by  unit  prices.  Private 
school  programs  are  deemed  to  be  reimbursed  on  a  fee-for-service  basis. 

(2)  Accommodations  Purchase.  Agreements  for  services  without  a  predictable 
measure  of  client  utilization,  where  the  service  is  required  to  be  available  on  a 
routine  basis  notwithstanding  the  quantity  of  services  actually  delivered  (e.g., 
emergency  services)  may  be  punihased  by  means  of  the  establishment  of  a 
temporal  (e.g.,  hourly,  daily,  weekly,  monthly)  unit  rate,  called  'Accomodations 
Purchase".  Accommodations  Purchase  must  not  be  used  as  a  substitute  for 
fee-for-service  purchase  where  an  agreement  is  otherwise  covered  by  the 
provisions  of  808  CMR  1.06(1). 

(3)  Cost  Reimbursement.  Purchasing  agencies  may  purchase  ser\'ices  on  a  cost 
reimbursement  basis  only  if: 

(a)  The  contract  is  in  the  start-up  year:  or 

(b)  The  purchasing  agency  has  reason  to  momtor  the  actual  expenditures  of 
the  provider  or 

(c)  Special  circumstances  exist  which  make  service  debven'  under  the 
fee-for-service  or  accommodations  purchase  provisions  impractical  or 
tmdesirable. 

Permission  to  utilize  cost  reimbursement  agreements  under  the  provisions  of 
808  CMR  l.06(3)(c)  may  be  authorized  by  the  Division  of  Purchased  Services  in 
accordance  with  Division  pobcy. 

1.07:    Price  Determination  for  Negotiated  Programs 

808  CMR  1.07  applies  to  prices  determined  by  negotiation  and  does  not  apply 
to  private  school  programs.  Pnce  determinations  for  private  school  programs 
are  governed  by  808  CMR  1.08. 

(1)  EligibiUtv.  To  be  eligible  for  a  price  determination,  a  provider  must  submit 
on  an  annual  basis  a  Uniform  Financial  Statements  and  Independent  Auditor's 
Report  (UFR)  as  required  by  808  CMR  1.04. 
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(2)  Submission.  A  provider  shall  submit  to  its  purchasing  agency  completed 
negotiated  budget  and  pnce  calculation  forms  prepared  in  accordance  with  their 
accompanying  instructions. 

(3)  Review.  Upon  receipt  of  a  provider  s  negotiated  budget  and  pnce 
calculation  forms,  the  purchasing  agency  will  review  the  forms  to  verify  that 
they  have  been  prepared  in  accordance  with  their  instructions  and  to  review 
whether  the  costs  contained  in  them  violate  the  provisions  of  808  CMR  1.15.  To 
the  extent  the  forms  have  not  been  completed  according  to  the  instructions  or 
to  the  extent  the  costs  contained  therein  violate  the  provisions  of  806  CMR 
1.15,  the  purchasmg  agency  or  the  provider  must  correct  the  forms  accordingly. 

(4)  Adjustments.  Following  a  review  of  a  provider  s  completed  negotiated 
budget  and  pnce  calculation  forms  by  the  purchasing  agency  according  to 
808  CMR  1.07(3),  the  provider  and  the  purchasing  agency  (hereafter  referred  to 
as  the  "negotiating  parties")  may  jointly  agree  to  make  certain  adjustments  to 
the  completed  forms  according  to  the  provisions  contained  in  806  CMR  1.07(5). 
The  resulting  negotiated  price  shall  be  submitted  in  such  format  as  reqmred  by 
the  Division. 

(5)  Allowed  Adjustments. 

(a)  Costs.  The  negotiating  parties  may  adjust  the  negotiated  budget  and 
price  calculation  forms  to  reflect  anticipated  cost  changes  which  will  result 
from  programmatic  changes,  agreed  to  by  the  negotiating  parties,  in  the 
quantity  and/or  type  of  employees,  plant,  equipment,  services,  or  other 
program  components,  provided  that  the  resulting  expense  is  not,  nor  has 
been,  .a  disallowed  cost  according  to  808  CMR  1.15. 

(b)  Income.  The  negotiating  parties  may  ad|ust  rate  year  off-setting 
income  to  reflect  changes  in  income  which  are  reasonably  certain  to  occur. 

(c)  Price  Year  Utilization.  The  negotiating  parties  may  adjust  pnce  year 
utilization  subject  to  the  following  conditions: 

1.  Operating  capacity  has  been  increased  or  decreased  resulting  in  a 
change  in  a  program's  cost. 

2.  Actual  utilization  does  not  accurately  reflect  the  negotiating  parties' 
best  prediction  of  program  utilization  during  the  price  year. 

3.  The  negotiating  parties  shall  explain  in  writing  the  reason  for  the 
adjustment  including  the  basis  for  their  prediction  of  the  program  s 
utilization  during  the  price  year  and  the  increase  or  decrease  in  operatmg 
capacity. 

(6)  Negotiation  Impasse.  If  during  contract  renewal  negotiations,  the 
negotiatmg  parties  fail  to  reach  agreement  on  programmatic  content, 
utilization,  and  outcomes  at  a  defined  pnce.  then  the  negotiating  parties  may 
terminate  the  contract  renewal  negotiations.  Prior  to  the  termination  of  the 
negotiations,  the  parties  shall  document  in  writing  the  terms  conditions  and 
pnce.  or  maximum  obligation,  of  the  last  offer  of  the  purchasing  agency  (the 
"impasse  document").  The  document  must  be  signed  by  the  parties  and 
submitted  by  the  purchasing  agency  to  the  Agency  Head  or  designee  for  his/her 
information  and  to  the  Division  of  Purchased  Ser\'ices  The  Agenc\  Head  or 
designee  may  resume  negotiations  with  the  provider  or  determine  that  the 
negotiations  have  been  concluded.  Where  the  negotiations  have  been  concluded, 
the  Agency  Head  may  authonze  the  purchasing  agency  to  negotiate  and/or 
award  the  contract  to  a  different  provider.  The  Agency  Head  or  designee  should 
inform  the  Division  of  any  resolution  of  the  matter. 

If  a  contract  is  awarded  to  a  new  provider,  the  negotiated  pnce  for  the  new 
provider  should  not  exceed  the  pnce  offered  to  the  previous  provider  dunng 
renewal  negotiations  as  provided  m  the  impasse  document  and  the  terms  and 
conditions  should  not  be  less  restnctive  or  include  less  utiLzation.  The  terms 
and  conditions  and  price  for  the  new  provider  shall  not  be  subieci  to  amendment 
to  increase  the  reimbursement  pnce  or  to  mimmize  the  scope  and  terms  of 
conditions  without  an  accompanymg  decrease  in  price,  for  a  minimum  period  of 
one  year,  unless  an  intervening  event  occurs,  such  as  increased  appropriation  to 
the  purchasing  agency  which  results  in  across  the  board  pnce  increases  to 
comparable  providers  of  service. 
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(7)   Appeal  of  Purchasing  Agency  Action  After  Impasse. 

(a)  If  a  purchasing  agency  awartis  a  contract  to  a  new  provider  under  808 
OMR  1.07(6),  any  provider  who  has  executed  an  impasse  document  and  is 
aggrieved  by  the  action  of  the  purchasing  agency  may  appeal  the  award  of 
the  new  contract  to  the  Division  of  Purt±ased  Services  within  30  days  of  the 
award  of  the  new  contract.  A  provider  is  aggrieved  if  a  new  provider  is 
offered  or  has  received  a  price  higher  than  that  offered  the  provider  or  the 
terms  and  conditions  of  the  new  agreement  are  less  restrictive  or  require 
less  utiLzation  than  the  terms  offered  the  provider  as  set  forth  in  the 
impasse  document  between  the  provider  and  the  purchasing  agency. 

(b)  The  appeal  to  the  Division  shall  be  in  writing  and  shall  include  a 
statement  of  the  action  in  issue  and  a  copy  of  the  executed  impasse 
document.  A  provider  who  has  failed  to  sign  an  impasse  document  will  be 
deemed  to  have  waived  appeal  under  this  paragraph.  The  Assistant 
Commissioner  or  designee  shall  review  the  materials  submitted.  If  the 
Assistant  Commissioner  finds  that  the  provider  is  aggrieved,  a  meeting  may 
be  held  with  the  purchasing  agency  and/or  provider  to  review  and  discuss  the 
matter.  The  Assistant  Commissioner,  where  appropriate.  wiU  authorize  a 
price  for  a  new  provider,  only  for  services  rendered  prior  to  his/her  review. 

1.08:    Price  Determination  For  M.G.L.  c.  7lB  Approved  Private  School  Programs 

(1)  Price  Determination  for  M.G.L.  c.  7lB  Approved  Private  School  Programs 
Located  within  the  Commonwealth  of  Massachusetts  or  Outside  the 
Commonwealth  in  a  State  where  there  is  No  State  Rate  or  Pnce  Setting 
Mechanism.  808  CMR  1.08(1)  sets  forth  the  rules  to  be  applied  by  the  Pncing 
Bureau  in  determining  the  annual  tuition  prices  to  be  paid  in  Fiscal  Year  1994  by 
Massachusetts  purchasing  agencies  when  purchasing  M.G.L.  c.  716  approved 
programs  from  M.G.L.  c.  7iB  approved  private  schools  located  within  the 
Commonwealth  of  Massachusetts  or  located  outside  of  the  Commonwealth  in 
states  which  do  not  have  a  state  rate  or  price  setting  mechanism. 

The  process  and  methodology  contained  in  808  CMR  1.08  does  not  determine 
the  tuition  price  that  a  school  may  charge  for  its  programs.  808  CMR  1.08 
establishes  the  process  and  methodology  for  the  determination  of  what 
Massachusetts  and  its  purchasing  agencies  will  pay  for  the  school's  programs. 
As  a  restilt,  808  CMR  1.08  does  not  impose  a  ceiling  on  the  amount  a  M.G.L. 
c.  7lB  approved  school  may  charge  to  other  purchasers  of  the  same  or  a  similar 
program  for  which  a  price  is  established  pursuant  to  808  CMR  1.08  for 
Massachusetts  purchasing  agencies.  For  the  purposes  of  808  CMR  1.08.  the 
term  'purchasing  agency'  shall  mean  the  Commonwealth  of  Massachusetts  or 
any  board,  commission,  department,  division,  agency,  office,  school  district  or 
political  subdivision  of  the  Commonwealth. 

The  pncing  process  set  forth  in  808  CMR  1.08  shall  not  restilt  in  the 
elimination  of  any  position  title,  any  full-time  equivalent  assigned  to  the 
position  title,  or  any  other  item  listed  on  the  school's  projected  program 
budget(s)  which  is  mandidated  by  individual  education  plan,  law  or  regulation  or 
which  is  necessary  to  support  the  delivery  of  mandated  educational  and  program 
services,  whether  the  mandate  is  by  individual  education  plan,  law  or 
regulation.  The  projected  costs,  however,  set  forth  in  program  pnce 
applications  will  be  subject  to  discussion  and  evaluation. 

The  process  and  methodology  contained  in  808  CMR  1.08  are  based  on  the 
following  principles: 

1.  that  the  prices  established  by  the  Pricing  Bureau  for  the  purchase  by 
Massachusetts  purchasing  agencies  of  special  education  programs 
prouded  by  M.G.L.  c.  7lB  approved  private  schools  should  reflect  the 
anticipated  costs  of  providing  the  program  services  that  the 
Commonwealth  and  cities  and  towns  choose  to  purchase  because  they  are 
mandated  by  individual  education  plans,  law  or  regulation  or  they  are 
reasonably  necessary  to  provide  mandated  program  services: 

2.  that  the  pricing  methodology  should  encourage  cost  efficiency  in  the 
provision  of  special  education  services  by  M.G.L.  c.  7lB  approved  schools: 
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3.  that  the  pricing  methodology'  should  support  where  possible  provider 
efforts  to  raise  direct  care  workers'  salanes  to  the  low  end  of  the  price 
ranges  contained  in  the  Component  Price  Catalogue  dated  January  l-l. 
1992  (808  CMR  3.00)  for  the  positions:  and. 

4.  notw-ithstanding  other  objectives,  in  no  event  should  an  annual  price 
determined  to  be  paid  by  Massachusetts  purchasing  agencies  through  the 
system-wide  pnce  determination  process  contained  m  808  CMR  1.08 
increase  from  Fiscal  Year  1993  to  Fiscal  Year  1994  by  more  than 
inflation,  as  demonstrated  by  the  cost  inflation  factor  determmed  by  the 
Division  of  Purchased  Services  under  St.  1992.  c.  133,  s.  113: 
extraordinary  circumstances  experienced  by  a  school  requiring  a  greater 
increase  should  be  addressed,  where  appropriate,  through  the  provisions 
of  808  CMR  1.12. 

(a)  Designation  of  Approved  Schools  for  Pricing  Purposes.  The  Pricing 
Bureau  will  assign  all  M.C.L.  c.  7iB  approved  schools  to  one  of  two  groups. 
Section  A  and  Section  B.  Fiscal  Year  1994  prices  for  Section  A  school 
programs  will  be  determined  through  the  process  described  in  808  CMR 
l.08(l)(f).  Prices  for  Section  B  school  programs  will  be  determined  as 
provided  in  808  CMR  1.08(l)(g). 

(b)  Cnteria  for  Designation  to  Section  A.  Schools  which  fall  within  the 
following  categories  will  be  designated  Section  A  schools: 

1.  schools  whose  costs  for  one  or  more  programs  as  reported  on  the 
Uniform  Financial  Statements  and  Independent  Auditor's  Report  (UFR) 
filed  for  Fiscal  Year  1991  exceeded  the  Fiscal  Year  1991  annual  price 
authorized  pursuant  to  St.  1990,  c.  150,  ss.  42-44  for  the  program(s)  by  15 
or  more  percent: 

2.  .schools  whose  costs  for  one  or  more  programs  as  reported  on  the 
Uniform  Financial  Statements  and  Independent  Auditor  °s  Report  (UFR) 
filed  for  Fiscal  Year  1991  were  below  the  Fiscal  Year  1991  annual  pnce 
authorized  pursuant  to  St.  1990,  c.  150.  ss.  42-44  for  the  program(s)  by  15 
or  more  percent;  and, 

3.  schools  designated  by  the  Pricing  Bureau  for  good  cause. 

For  the  purpose  of  determining  costs  per  program,  the  Pricing  Bureau  will 
divide  total  program  expenses,  as  reported  on  the  Fiscal  Year  1991  UFR  by  the 
average  year-to-date  enrollment  for  Fiscal  Year  1991. 

(c)  Criteria  for  Designation  to  Section  B.  All  schools  not  selected  as 
Section  A  schools  under  808  CMR  l.08(l)(b)  or  (e)  will  be  designated  Section 
B  schools. 

(d)  Notification  of  Designation.  The  Pricing  Bureau  will  inform  M.C.L. 
c.  7lB  approved  schools  m  wnting  of  their  assignment  to  Section  A  or 
Section  B.  All  M.C.L.  c.  7lB  approved  programs  operated  by  the  same 
school  will  be  assigned  to  the  same  section:  - 

(e)  Change  in  Designation.  The  Pricing  Bureau  may  reassign  a  school  if  the 
reassignment  would  be  m  the  public  interest.  In  determining  whether 
reassignment  would  be  in  the  public  interest,  the  Pricing  Bureau  may 
consider  whether  an  error  was  made  in  the  initial  assignment  of  the  school, 
any  unique  circumstances  experienced  by  a  school,  and  any  additional 
reasons  a  school  might  provide  in  support  of  a  reassignment.  To  request 
reassignment,  a  school  must  submit  a  written  request  which  states  the 
reasons  for  requesting  the  reassignment  to  the  Pncmg  Bureau  within  15 
calendar  days  of  the  postmark  of  the  notice  of  assignment.  The  Bureau  will 
notify  the  school  of  any  action  on  the  request. 

(f)  Pnce  Determinations  for  Section  A  Programs. 

1.  Pnce  Application  Filing  and  Required  Information.  The  Pricing 
Bureau  s  notification  to  Section  A  schools  pursuant  to  808  CMR 
1.08(l)(d)  or  (e)  shall  mclude  a  price  determination  appbcation  for  Fiscal 
Year  1994.  An  application,  m  the  form  determined  by  the  Pricing 
Bureau,  must  be  completed  in  full  for  each  M.C.L.  c.  TiB  approved 
program  operated  by  the  school  and  returned  to  the  Pncmg  Bureau  in 
accordance  with  the  instructions  and  time  frames  contained  therein. 
Blank  application  forms  may  be  reproduced  by  photocopymg. 
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2.  Price  Application  Evaluation.  Upon  receipt  of  a  fully  completed 
Fiscal  Year  1994  pnce  appiicauon,  the  Pncing  Bureau  will  assign  the 
application  to  an  advisory  pncing  committee  as  provided  in  808  CMR 
1.08(l)(f)3.  which  will  review,  discuss  and  make  recommendations 
regarding  the  program  price  appbcation  to  the  Pncing  Bureau  pursuant  to 
808  CMR  1.08(l)(f)4.  and  5.  All  applications  submitted  by  a  school  will 
be  assigned  to  the  same  pricing  committee.  If  the  Pncing  Bureau  and 
school  agree  to  proceed  without  review  by  a  pricing  committee,  the 
Pricing  Bureau  will  review  the  appbcation  as  described  in  808  CMR 
1.08(l)(f)4.  using  the  Evaluation  Tools  and  Evaluation  Criteria  set  forth  in 
808  CMR  l.08(l)(f)5.  and  6.  and  will  authonze  a  price  pursuant  to  808 
CMR  1.08(l)(f)8. 

3.  Pricing  Committee  Composition  and  Responsibihties.  The  Pricing 
Bureau  will  convene  a  pncing  committee  to  review  a  school' s  progrsun 
price  application(s)  for  the  purpose  of  assisting  and  advising  the  Pncing 
Bureau  in  the  evaluation  of  the  school's  apphcation(s).  The  composition 
of  the  committee  will  be  determined  by  the  Pncing  Bureau  and  may 
include  a  representative  of  the  Pricing  Bureau,  a  representative  of  the 
Department  of  Education,  at  least  one  representative  of  a  Local 
Education  Authority  and  a  representative  of  another  M.G.L.  c.  7lB 
approved  private  school  whose  application(s]  are  under  review.  If  a 
school  receives  funds  from  an  agency  within  the  Elxecutive  Office  of 
Health  and  Human  Services,  the  agency  may  designate  an  agency 
representative  to  participate  in  the  pricing  committee. 

There  should  be  no  evidence  of  undue  bias  or  past  engagements  which 
may  unduly  influence  either  the  quality  or  the  nature  of  the  participation 
of  a  given  individual  on  the  pricing  committee. 

'A  representative  of  the  school  will  be  invited  to  attend  all  meetings 
of  the  pricing  committee  on  the  school  s  program  price  applications  for 
the  purpose  of  addressing  questions  and  providing  additional  information 
to  assist  in  the  evaluation  of  the  price  application.  The  pncing 
committee  meeting  may  proceed  in  the  absence  of  any  member,  except 
no  meeting  vnll  take  place  in  the  absence  of  a  representative  of  the 
Division  of  Purchased  Services  or  the  Department  of  Education. 

4.  Review  Process.  The  pricing  committee  will  review  the  price 
application  using  the  Evaluation  Tools  and  Evaluation  Critena  set  forth 
in  808  CMR  l.08(l)(f)5.  and  6.  to  determine  (1)  how  program  costs  may  be 
adjusted,  and  efficiencies  may  be  achieved  without  the  elimmation  of  any 
position  title,  any  full-time  equivalent  assigned  to  the  position  title,  or 
any  other  item  listed  on  the  school' s  projected  budget(s)  which  is 
mandated  by  individual  education  plan,  law  or  regulation  or  is  necessary' 
to  support  the  delivery  of  educational  services  which  are  mandated  by 
individual  education  plans,  law  or  regulation:  and.  (2)  whether  the 
projected  costs  mcluded  in  the  program  pnce  application  are  reasonable. 
During  the  course  of  the  pncing  committee  s  review  of  the  application, 
the  school  may  agree  to  make  adiustments  to  its  program  pnce 
application.  In  addition,  in  recommending  adjustments  to  protected  costs 
of  the  program  pnce  appbcation.  the  pricing  committee  may  not  make 
recommendations  relative  to  reduction  in  amounts  to  the  items  Usted 
below,  unless  the  reduction  of  these  items  is  necessarv  to  achieve  a 
program  pnce  within  the  inflation  bmitation  contained  in  808  CMR 
1.08(l)(f)8.: 

a.  any  projected  direct  care  staff  position  cost  increases  over  Fiscal 
Year  1993  costs  which  are  necessarv  to  raise  the  salary  level  of  the 
position  up  to  the  low  end  of  the  component  price  range  contained  in 
the  Component  Price  Catalogue  dated  January  14.  1992  (808  CMR 
3.00)  for  the  position: 

b.  agency  administration  costs  to  the  extent  that  they  fall  within  the 
ranges  contained  in  the  Component  Pnce  Catalogue  dated  januan.-  14. 
1992  (808  CMR  3.00)  as  appbed  to  the  school  s  costs  on  a  graduated 
basis. 
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Upon  completion  of  the  coniniittee  s  review,  the  committee  members 
will  make  recommendations  to  the  Pncing  Bureau  relative  to  the 
program  price  application.  As  part  of  the  recommendation,  a  member 
may  recommend  that  the  school  submit  an  amended  program  pnce 
application.  Recommendations  will  be  made  available  to  the  school 
whose  application  is  under  review  for  inspection  and  copying. 

5.  Evaluation  Tools.  The  foUowuig  information  will  be  considered  by 
the  Pncmg  Bureau  and  the  pricing  committee  when  reviewing  a  program 
price  application:  the  program  pnce  application  submitted  by  the  school 
for  the  program:  the  expenses  of  the  program  as  contained  in  the  UFR 
for  Fiscal  Year  1991  for  the  school:  the  Cost  inflation  Factor  developed 
by  ihe  uivision  of  Purchased  Services  for  Fiscal  Year  1994  in  accordance 
with  St.  1992,  c.  133,  s.  113,  or  any  successor  provision  thereto;  and.  any 
other  additional  information  provided  to  or  developed  by  the  Pncing 
Bureau  for  the  purpose  of  evaluating  price  applications  and  projected 
program  expenses.  The  Pncing  Bureau  will  also  consider  any 
recommendations  of  pricing  committee  members. 

6.  Evaluation  Criteria.  The  following  criteria  shall  be  considered  by  the 
Pricing  Bureau  and  the  Pricing  Committee  in  evaluating  a  program  price 
application:  whether  any  position  title,  any  full-time  equivalent  assigned 
to  the  position  title,  or  any  other  item  listed  on  the  school's  projected 
budget  which  is  not  mandated  by  an  individual  education  plan,  law  or 
regulation  or  is  not  necessary  to  support  the  delivery  of  educational 
services  which  are  mandated  by  individual  education  plan,  law  or 
regulation  may  be  adjusted  or  eliminated:  the  reasonableness  of 
mandated  and/or  non-mandated  program  costs  as  determmed  by 
comparison  of  projected  program  costs  to  the  historical  costs  of  other 
schools,  by  comparison  to  the  program's  histoncal  costs,  and  by 
comparison  to  the  component  ranges  contained  in  808  CMR  3.00;  the 
allowability  of  costs  pursuant  to  808  CMR  1.15;  and.  the  necessity  of 
costs  to  eliminate  conditions  which  i>ose  a  threat  to  health  and  safety. 

7.  Apphcation  Amendments. 

a.  In  Response  to  Committee  Comments.  Applications  amended  in 
response  to  a  request  under  808  CMR  1.08(l)(f)4.  must  be  submitted 
to  the  Pncing  Bureau  within  15  calendar  days  of  the  pncing 
committee  meeting  at  which  the  request  was  made  or  within  15  days 
of  a  request  by  the  Pricing  Bureau. 

b.  Corrections.  If  the  Pricing  Bureau  identifies  an  error  in  the 
completion  of  an  application  or  in  any  supportmg  documentation,  the 
Bureau  on  its  own  initiative  may  correct  the  information  and  mform 
the  school  of  the  correction  in.the  pnce  notification  or  may  request, 
correction  by  the  school. 

8.  Pnce  Determmation  and  .Authorization.  In  accordance  with  the 
provisions  of  808  CMR  l.08(l)(f)-J..  5.  and  6..  after  considenng  a  Section 
A  school's  program  pnce  applications,  amended  Program  Price 
applications,  where  appropnate.  and  any  recommendations  of  a  pncmg 
committee,  and  for  the  reasons  contained  in  its  pnce  authonzation.  the 
Pncing  Bureau  shall  authorize  Fiscal  Year  1994  pnces  for  the  school  s 
programs.  In  no  event  will  a  Fiscal  Year  1994  authonzed  pnce  for  a 
Section  A  program  determined  under  808  CMR  1.08(1)  exceed  the 
program  price  in  effect  in  Fiscal  Year  1993  as  of  December  30.  1992  plus 
the  Cost  Inflation  Factor  developed  by  the  Division  of  Purchased  Services 
for  Fiscal  Year  1994  in  accordance  with  St.  1992.  c.  133,  s.  113.  or  any 
successor  provision  thereto. 

9.  Failure  to  Respond. 

a.  Failure  to  File  Price  Application.  If  a  Section  A  school  fails  to 
file  an  appropnately  completed  pnce  program  application  for  a 
program,  the  Pncing  Bureau  may  authonze  a  Fiscal  Year  1994 
program  price  in  an  amount  equal  to  the  program  price  in  effect  for 
Fiscal  Year  1993  decreased  by  one  half  of  the  Cost  Inflation  Factor 
developed  by  the  Division  of  Purchased  Services  for  Fiscal  Year  1994 
in  accordance  with  St.  1992.  c.  133,  s.  113.  or  any  successor  provision 
thereto,  or  may  take  the  program  under  Administrative  Review 
pursuant  to  808  CMR  1.14. 
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b.  Failure  to  Respond  to  Recommendations.  If  a  Section  A  school 
fails  to  provide  a  good  faith  response  to  a  request  that  the  school 
amend  a  program  price  application  under  808  CMR  1.08(l)(f)4.  or  808 
CMR  l.08(l)(f)7.,  the  Pricing  Bureau  may  authonze  a  Fiscal  Year 
1994  pnce  equal  to  the  Fiscal  Year  1993  pnce  for  the  program. 

(g)  Price  Determination  for  Section  B  Programs. 

1.  Average  Percentage  Increase.  The  Pricing  Bureau  will  calculate  the 
average  percentage  increase  for  all  Section  A  programs  using  the  final 
program  prices  authorized  under  808  CMR  l.08(l)(f)8.  This  average 
percentage  increase  will  be  applied  to  Section  B  Fiscal  Year  1993 
program  prices  to  determme  Section  B  Fiscal  Year  199-1  prices  as 
provided  in  808  CMR  1.08(l)(g)2. 

2.  Price  Authonzation.  The  Pricing  Bureau  will  authorize  as  the  Fiscal 
Year  1994  pnce  for  a  Section  B  program  the  program  s  Fiscal  Year  1993 
price  as  of  December  30.  1992  increased  by  the  average  percentage 
increase  determined  pursuant  lo  808  CMR  1.08(l)(g)l. 

(h)  Adjustment  of  Prices  to  Reflect  Pnce  Increases  Due  to  Extraordinary 
Circumstances.  Where  appropnate,  the  Pricing  Bureau  will  adjust  prices 
authorized  under  808  CMR  1.08(l)(f)8.  and  808  CMR  1.08(l)(g)2.  for  Fiscal 
Year  1994  to  reflect  Fiscal  Year  1993  price  adjustments  authorized  under 
808  CMR  1.12. 

(i)  Effect  of  Failure  to  File  the  Uniform  Financial  Statements  and 
Independent  Auditor  s  Report.  Notvyrithstanding  any  other  provision  of 
808  CMR  1.00.  if  a  Section  A  or  Section  B  school  fails  to  file  a  Uniform 
Financial  Statements  and  Independent  Auditor's  Report  (UFR)  or  certificate 
of  exemption  for  the  most  recent  reporting  year,  in  accordance  with  the 
instructions  contained  in  the  UFR.  the  price(s)  in  effect  for  the  school  s 
progiam(s)  for  Fiscal  Year  1993  shall  remain  in  effect  for  Fiscal  Year  1994. 

(2)  Price  Determination  for  M.G.L.  c.  7lB  Approved  Private  School  Programs 
Located  Outside  the  Commonwealth  of  Massachusetts  in  States  where  there  is  a 
State  Rate  or  Pnce  Setting  Mechamsm.  If  a  M.G.L.  c.  7lB  approved  private 
school  program  is  located  outside  the  Commonwealth  of  Massachusetts  in  a 
state  which  has  an  established  state  rate  or  price  setting  mechanism,  the 
Pricing  Bureau  will  authorize  as  the  price  to  be  paid  by  Commonwealth 
purchasing  agencies  for  the  program,  the  price  established,  authonzed  or 
approved  by  the  state  in  which  the  program  is  located,  as  long  as  that  price  is 
the  lowest  price  for  the  program. 

The  following  documents  must  be  submitted  by  the  school,  in  order  for  the 
Pricing  Bureau  to  authorize  a  program  price: 

(a)  a  Uniform  Financial  Statements  and  Independent  Auditor's  Report 
(UFR),  or  certificate  of  exemption,  for  the  most  recent  reporting  year,  in 
accordance  with  the  UFR's  instructions: 

(bj   a  certification  from  the  school  that  the  price  to  be  charged  to 
purchasing  agencies  is  the  lowest  tuition  price  for  the  program:  and. 
(c)   a  copy  of  the  authorization  or  approval  by  the  state  in  which  the 
program  is  located,  including  the  effective  dates  of  the  pnce. 
If  the  pnce  established,  authorized  or  approved  by  the  state  in  which  the 
program  is  located  is  not  the  lowest  tuition  price  for  the  program,  the  school 
must  include  in  its  request  the  amount  of  the  lowest  tuition  price  for  the 
program  and  the  Pricing  Bureau  will  authonze  the  lowest  tuition  pnce  for  the 
program. 

Any  price  authorized  under  808  CMR  1.08(2)  shall  be  effective  on  the  date 
that  the  Pricing  Bureau  takes  action  or  on  the  effective  date  determined  by  the 
state  in  which  the  school  is  located,  whichever  is  later. 

Until  a  Fiscal  Year  1994  price  is  authorized  for  a  program  subiect  to  the 
provisions  of  808  C.MR  1.08(2).  purchasing  agencies  shall  continue  to  pay  the 
price  authorized  for  the  program  for  Fiscal  Year  1993. 

(3)  Review  of  Price  Determination  bv  the  Assistant  Commissioner.  Any  school 
or  purchasing  agency  aggrieved  bv  the  price  determined  by  the  Pricing  Bureau 
under  808  CMR  1.08(l)(f)8..  808  CMR  1.08(l)(g)2..  808  CMR  1.08(l)(h)  and  808 
CMR  1.08(2).  and  desinng  a  review  thereof,  may  request  that  the  Assistant 
Commissioner  of  the  Division  of  Purchased  Services,  or  designee,  review  the 
action  by  submitting  a  written  request  for  review  to  the  Assistant  Commissioner 
within  15  calendar  days  of  postmark  or  receipt  m  hand,  whichever  is  earlier,  of 
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the  Pricing  Bureau's  written  decision.  The  written  request  for  review  must 
contain  an  explanation  of  the  reasons  for  the  request,  including  a  statement 
describing  how  the  party  is  aggrieved,  and  a  copy  of  the  Pncing  Bureau  s 
decision. 

(4)  Appeal  to  the  Division  of  Administrative  Law  Appeals.  Any  school 
aggrieved  by  the  Assistance  Commissioner  s  action  or  failure  to  act  under  808 
CMR  1.08(3),  and  desiring  a  review  thereof,  may  file  an  appeal  under  M.C.L. 
c.  7,  s.  4H  and  St.  1992,  c.  133,  s.  113  with  the  Division  of  Administrative  Law 
Appeals,  within  30  days  of  notice  of  the  Assistant  Commissioner  s  decision 
under  808  CMR  1.08(3)  or  of  the  failure  to  act.  The  question  on  appeal  of  the 
decision  shall  be  whether  th?  T>\  ".L.oTt  of  Purchased  Services  in  taking  the  action 
challenged  by  the  aggrieved  party  has  properly  appbed  its  regulations. 

1.09:    Pnce  Determination  for  New  Programs 

(1)  Price  Determination  for  New  Negotiated  Social  Service  Programs.  The 
price  of  new  negotiated  social  service  programs  shall  be  determined  in 
accordance  with  the  Component  Price  Catalogue  and  its  instructions.  To 
request  an  authorized  price  for  a  new  negotiated  social  service  program: 

(a)  The  provider  shall  submit  to  its  primary  program  purchaser  completed 
negotiated  budget  and  price  calculation  contract  forms  prepared  in 
accordance  with  their  instructions.  Negotiated  programs  shall  forward  a 
clearly  marked  informational  copy  of  the  budget  and  price  calculation  forms 
to  any  secondary  purchasing  agencies. 

(b)  Upon  receipt  of  a  provider's  negotiated  budget  and  price  calculation 
forms;  the  primary  program  purchaser  must  verify  that  they  have  been 
prepared  in  accordance  writh  their  instructions  and  review  them  for 
compliance  with  the  provisions  of  808  CMR  1.15.  If  the  forms  have  not  been 
completed  according  to  their  instructions  or  the  costs  violate  the  provisions 
of  808  CMR  1.15,  the  primary  program  purchaser  or  the  provider  must  make 
appropriate  corrections.  The  resulting  price  shall  be  submitted  in  such 
format  as  required  by  the  Division. 

(2)  Price  Determination  for  New  Chapter  7iB  Approved  Programs.  To  request 
an  authonzed  pnce  for  a  new  program  approved  under  M.G.L.  c.  7iB: 

(a)  The  private  school  shall  submit  to  its  primary  program  purchaser 
completed  budget  and  price  calculation  forms  prepared  m  accordance  with 
their  instructions  and  using  the  component  prices  or  pnce  ranges  contained 
in  the  Component  Price  Catalogue. 

(b)  Upon  receipt  of  a  private  school' s  budget  and  price  calculation  forms, 
the  primar>'  program  purchaser  must  verify  that  they  have  been  prepared  in 
accordance  with  their  instructions  and  review  them  for  compliance  with  the 
provisions  of  808  CMR  1.15.  If  the  forms  have  not  been  completed  according 
to  their  instructions  or  the  costs  violate  the  provisions  of  808  CMR  1.15.  the 
pnmary  program  purchaser  or  the  provider  must  make  appropriate 
corrections.  The  primary  program  purchase  will  then  submit  the  forms  and 
the  resulting  price  for  review,  adjustment  and/or  authorization  b\  the 
Pncing  Bureau. 

(c)  A  price  determined  for  a  new  program  estabbshed  and  approved  under 
M.C.L.  c.  7lB  shall  be  subject  to  review  and  adjustment  after  six  months 
based  on  the  provider  s  actual  expenditures.  Six  months  after  the  effective 
date  of  the  price  or  the  date  the  program  becomes  operational,  whichever  is 
later,  the  provider  shall  submit  actual  expenditure  reports  in  accordance 
with  the  instructions  to  the  LTR.  mcluding  an  accountant  s  review  report, 
to  the  Pricing  Bureau  with  a  copy  to  the  pnman.  program  purchaser  Uithin 
60  days  of  receipt  of  the  required  materials,  the  Bureau  shall  notify  the 
provider  of  any  adjustments  to  be  made  to  its  authonzed  price. 
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(d)  Review  of  Price  Determination  bv  the  Assistant  Commissioner.  Any 
pnvate  school  or  purchasing  agency  aggrieved  by  the  price  determined  by 
the  Pricing  Bureau  under  808  CMR  1.09(2).  and  desiring  a  review  thereof, 
may  request  that  the  Assistant  Commissioner  of  the  Division  of  Purchased 
Services,  or  designee,  review  the  action  by  submitting  a  written  request  for 
review  to  the  Assistant  Commissioner  within  15  calendar  days  of  postmark 
or  receipt  in  hand,  whichever  is  earlier,  of  the  Pncing  Bureau  s  written 
decision.  The  written  request  for  review  must  contain  an  explanation  of  the 
reasons  for  the  request,  including  a  statement  describing  how  the  party  is 
aggrieved,  and  a  copy  of  the  Pncing  Bureau  s  decision. 

(e)  Appeal  to  the  Division  of  Administrative  Law  Appeals.  Any  private 
school  aggneved  by  the  Assistant  Commissioner  s  action  or  failure  to  act 
under  808  CMR  l.09(2)(d).  and  desiring  a  review  thereof,  may  file  an  appeal 
under  M.G.L.  c.  7.  s.  4H  and  St.  1992.  c.  133,  s.  113  with  the  Division  of 
Administrative  Law  Appeals,  within  30  days  of  notice  of  the  Assistant 
Commissioner's  decision  under  808  CMR  1.09(3)  or  of  the  failure  to  act. 
The  question  on  appeal  of  the  decision  shall  be  whether  the  Division  of 
Purchased  Services  in  taking  the  action  challenged  by  the  aggrieved  party 
has  properly  applied  its  regiilations. 

1.10:    Price  Determination  for  Special  Cases 

(1)  Prices  for  Individuals  Providing  Services.  Purchasing  agencies  shall  comply 
with  the  gxudelines  and  instructions  developed  by  the  Division  in  establishing  or 
negotiating  a  price  to  be  paid  under  Object  Code  MOl  and  MMl  to  individuals 
providing  social  services.  808  CMR  1.10(3)  governs  the  process  for  deteimining 
individual  prices  pursuant  to  an  lEP  or  ISP. 

(2)  Prices  Pursuant  to  Judicial  or  Legislative  Order.  The  Division  shall 
authorize  rates  and  prices  determined  by  a  method  other  than  those  provided  for 
by  808  CMR  1.00  if  such  other  manner  is  prescribed  by  a  valid  order  of  court  of 
competent  jurisdiction  or  of  the  Great  and  General  Court  of  the  Commonwealth 
of  Massachusetts. 

(3)  Individual  Prices.  The  following  procedures  apply  to  a  request  for 
authorization  of  an  individual  price: 

(a)  The  LEIA  or  other  purchasing  agency  shall  submit,  v^rithin  ten  business 
days  of  an  approval  of.  or  an  amendment  to  an  lEP  or  ISP  which  requires  the 
purchase  of  additional  services  for  a  cbent  and  additional  cost  above  the 
authorized  program  price,  a  request  for  an  individual  price  approval  to  the 
Division  of  Purchased  Services  on  a  form  as  required  by  the  Division  of 
Purchased  Services.  The  request  shall  include  a  certification  by  the  LE.^  or 
purchasing  agency  that  the  lEP  or  ISP  as  amended  requires  the  additional 
services  and  the  price  requested. 

(b)  If  the  services  to  be  provided  and  the  price  requested  are  within  the 
scope  of  the  Division  of  Purchased  Services  published  list  of  authorized 
individual  prices  and  services,  entitled  "Authorized  Individual  Prices  and 
Services",  the  Division  shall,  within  15  days  of  receipt  of  the  request, 
review  and  approve  the  request,  deny  the  request  or  suspend  the  request  for 
further  information.  Within  15  days  of  the  receipt  of  any  requested 
additional  information,  the  Division  of  Purchased  Services  shall  take  action 
on  the  request. 

(c)  If  the  service  to  be  provided  or  the  pnce  to  be  paid  is  not  within  the 
scope  of  the  Division  s  published  list  of  authorized  prices  and  services,  the 
requested  pnce  shall  be  authorized  if  the  following  conditions  are  met: 

1.  Within  ten  busmess  days  of  the  approval  of.  or  ar.  amendment  to  an 
lEP  or  ISP.  the  LEA  or  the  purchasing  agency  shall  submit  the  folloumg 
materials  to  the  Division:  a  completed  Division  of  Purcnased  Services 
form,  a  statement  certifying  that  the  lEP  or  ISP  has  been  amended  to 
include  the  additional  approved  services,  a  statement  describing  why  the 
published  pnces  are  not  applicable  or  are  inadequate  including  the  sound 
busmess  practices  used  in  procuring  the  services,  and  the  reasons  why  the 
proposed  price  is  fair,  reasonable  and  adequate. 
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2.  Within  30  days  of  receipt  of  the  materials  described  in  808  CMR 
1.10(c)l..  the  Division  of  Purchased  Ser\-ices  shaU  review  and  authorize 
the  price,  deny  the  request,  or  suspend  the  request  until  the  submission  of 
further  information.  Within  30  days  of  the  receipt  of  any  requested 
additional  information,  the  Division  shall  take  action  on  the  request. 

(d)  The  Division  shall  provide  written  notice  of  the  authonzation  of  a  price 
or  denial  of  a  request  to  the  LEA  or  the  purchasing  agency  and  the  affected 
provider. 

(e)  A  price  shall  be  effective  as  of  the  date  of  approval  or  amendment  of 
the  lEP  or  ISP  or  the  date  of  any  emergency  authonzation  by  the  LEIA  or  the 
purchasing  agency. 

(4)  Specialized  Placement  Price  Approval.  The  following  procedures  apply  to  a 
request  for  authonzation  of  a  specialized  placement  price: 

(a)  The  Department  of  Education  or  other  purchasing  agency  must  submit  a 
specialized  placement  price  request  packet  to  the  Division  of  Purchased 
Services.  The  packet  shall  include  an  approval  by  the  Department  of 
Education  or  other  purchasing  agency  of  the  specialized  placement,  a 
certification  from  the  Department  of  Education  or  purchasing  agency  that 
no  approved  space  is  available,  a  certification  from  the  provider  that  the 
price  to  be  charged  is  the  lowest  price  charged  to  any  other  purchaser  of 
services,  a  copy  of  the  provider °s  price  or  rate  structure,  any  pnce  or  rates 
established  for  the  provider  by  states  other  than  Massachusetts  and  their 
effective  dates,  and  a  description  of  the  price  or  rate  setting  process  used,  if 
any,  to  establish  the  proposed  price. 

(b)  Within  30  days  of  receipt  of  the  specialized  placement  price  request 
packet,  the  Division  of  Purchased  Services  shall  review  the  request  and 
authorize  the  price,  deny  the  request  or  suspend  the  request  until  the 
submission  of  further  information.  Within  30  days  of  the  receipt  of  the 
requested  additional  information,  the  Division  shall  take  action  on  the 
request.  The  Division  shall  provide  written  notice  of  the  authorization  of  a 
price  or  denial  of  a  request  to  the  Department  of  Education  or  other 
purchasing  agency  and  the  provider.  The  price  shall  be  effective  as  of  the 
date  of  the  approval  of  the  lEP  or  ISP.  Prices  established  under  this 
provision  are  subject  to  the  provisions  of  808  CMR  1.17. 

(5)  Special  Circumstances.  If  the  determination  of  a  price  pursuant  to  808 
CMR  1.00  would  produce  an  unreasonable  result  and  the  provider  and  primary 
program  purchaser  consent,  the  Division  may  develop  and  authonze  a  price 
determined  in  any  manner  consistent  %vith  the  Division  s  authority  under  St. 
1992.  c.  133,  s.  113,  or  any  successor  provision  thereto.  Where  a  program  does 
not  fall  within  a  particular  provision  of  808  CMR  1.00.  the  Assistant 
Commissioner  may  authonze  a  pnce  determined  in  a  manner  consistent  with  the 
Division  s  authority  under  St.  1992.  c.  133.  s.  113.  or  any  successor  provision 
thereto. 

1.11:    Price  Adjustment  -  Amendments  to  Negotiated  Program  Prices 

(1)  A  purchasing  agency,  or  provider,  may  seek  an  adjustment  to  an  authonzed 
negotiated  fee-for-service.  accomodations  purchase  or  cost  reimbursement 
pnce  during  the  price  year  if  one  of  the  following  conditions  is  met: 

(a)  Operatmg  costs  change  substantially,  as  a  result  of  a  change  m  either 
the  statutorj-  or  regtilatory  requirements  of  any  governmental  agency: 

(b)  The  budget  of  the  purchasing  agency  substantially  decreases  or 
increases  as  a  result  of  statutory  changes  therefore  making  necessar\  a 
change  in  the  type  or  quantity  of  services  purchased: 

(c)  Off-setting  income  is  substantially  different  than  that  anticipated  in 
the  calculation  of  the  authonzed  pnce: 

(d)  An  increase  in  operating  posts  is  experienced  which  is  beyond  the 
reasonable  control  of  the  provider  and  which  gravely  threatens  clients 
safety  and  well  being: 

(ej  Utilization  is  substantially  different  than  that  used  in  the  calculation  of 
the  authonzed  price:  or 

(f)  Negotiated  costs  are  substantially  different  than  that  anticipated  in  the 
calculation  of  the  authorized  pnce. 
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(2)  A  provider  seeking  a  price  adjustment  shall  submit  to  its  purchasing 
agency,  with  an  informationaJ  copy  to  any  secondary-  purchasing  agencies,  an 
amendment  form  and  a  pnce  calculation  form  prepared  in  accortlance  with  their 
instructions. 

(3)  Upon  receipt  of  a  provider's  completed  amendment  and  price  calculation 
forms,  the  purchasing  agency  must  review  the  forms  to  verify  that  they  have 
been  prepared  in  accordance  with  their  instructions  and  to  review  them  for 
compbance  with  the  provisions  of  808  CMR  1.15.  To  the  extent  that  the  forms 
have  not  been  completed  according  to  their  instructions  or  to  the  extent  costs 
violate  the  provisions  of  808  CMR  1.15.  the  purchasing  agency  or  the  provider 
must  correct  the  forms.  The  resulting  price  shall  be  submitted  in  such  format 
as  required  by  the  Division. 

1.1?..    Price  Adjustment  -  Approved  Private  School  Programs  Extraordinary  Relief 

(1)  Conditions  for  Consideration  of  Extraordinarv  Relief. 

(a)  Where  an  Approved  Private  School  program  experiences  additional 
expenses  during  the  price  year  which  it  cannot  absorb  within  its  authorized 
price,  the  school  may  apply  for  a  price  adjustment  for  the  program  during 
the  price  year  if  the  expenses  are  necessary  to: 

1.  meet  federal  or  state  statutory,  or  local  regulatory  requirements, 
including  Department  of  Education  or  Office  for  Children  regulations  and 
licensing  requirements,  not  currently  included  in  the  authorized  pnce: 

2.  account  for  unanticipated  emergencies  beyond  the  reasonable  control 
of  the  provider:  or 

3.  reflect  costs  attributable  to  extraordinary  decreases  in  enrollment, 
fb)  To  be  eligible  for  extraordinary  relief  the  conditions  described  m 
808  CMR  I.12(l)(a)l.  and  2.  must  have  resulted  from  unforeseen  events 
occurring  after  ]uly  1  of  the  current  fiscal  year. 

(2)  Procedure.  A  request  for  extraordinary  relief  must  include: 

(a)   a  detailed  description  of  the  situation  which  has  caused  the  school  to 

seek  extraordinary  relief: 

fb)   price  year  income  and  expenses  to  date: 

(c)  a  copy  of  the  program's  budget  for  the  most  recently  completed  fiscal 
year  using  components  consistent  with  those  contained  in  the  Uniform 
Financial  Statements  and  independent  Auditor  s  Report  (UFRj  and 
instructions  thereto: 

(d)  a  copy  of  the  program's  budget  for  the  current  fiscal  year  using 
components  consistent  with  those  contained  in  the  Uniform  Financial 
Statements  and  Independent  Auditor  s  Report  (UFR)  and  instructions  thereto 

(e)  a  list  of  LElAs  and  state  purchasing  agencies  currently  purchasing  the 
program: 

(f)  a  requested  price: 

(g)  substantial  evidence  that  the  program  s  resources  are  insufficient  to 
cover  the  expenses  for  which  an  adjustment  is  sought,  including  substantial 
evidence  that  the  school  has  exhausted  all  programmatic  and  fiscal  resources. 

(h)  evidence  that  for  each  cost  for  which  an  adiustment  is  requested,  the 
school  has  acted  prudently,  reasonably  and  m  compbance  with  the  law  in 
incurnng  such  a  cost: 

(i)  federal  or  state  statutory  or  local  regulatory  citations  supporting  the 
request:  and 

(j)  documentation  that  the  current  operating  expenses  are  in  compbance 
with  808  CMR  1.15. 


11/20/92 


808  C.MR  -  21 


808  CMR:    DIVISION  OF  PURCHASED  SERVICES 


1.12:  continued 

For  the  purposes  of  808  CMR  1.12.  "programmatic  and  fiscal  resources" 
shall  not  include  unrestricted  funds  if  the  school  has  not  voluntarily  designated 
them  for  this  use,  but  shall  mclude.  but  not  be  limited  to,  surplus  revenue  as 
determined  by  the  Division. 

(3)  Adjusted  Price.  If  the  Pricing  Bureau,  in  conjunction  with  the  Department 
of  Education,  and  the  Office  for  Children,  where  appropriate,  determines  that 
the  provider  meets  the  requirements  of  806  CMR  1.12(1)  and  (2)  and  that 
extraordinary  rebef  should  be  granted,  the  Pricing  Bureau  shall  develop  an 
adjusted  pnce  subject  to  the  following  conditions: 

(a)  Any  requested  adjustments  which  do  not  qualify  under  808  CMR  1.12(1) 
shall  not  be  included: 

(b)  Any  requested  adjustments  which  are  non-reimuunxtuie  custs  according 
to  808  CMR  1.15  shall  not  be  included; 

(c)  Where  a  request  is  pursuant  to  808  CMR  I.12(l)(a)3..  the  Department  of 
Education,  and  the  Office  for  Children  where  appropriate,  in  conjunction 
with  the  Approved  Private  School,  must  develop  a  plan  relative  to  utilization 
of  the  school  and/or  placement  of  its  clients: 

(d)  Any  requested  adjustments  for  administrative  costs  shall  not  be  included: 

(e)  The  Pncing  Bureau  shall  take  action  under  808  CMR  1.12  within  60  days 
of  receipt  of  the  documentation  required  under  808  CMR  1.12(2).  The 
Pricing  Bureau  shall  review  the  request  to  determine  if  all  materials 
required  under  808  CMR  1.12(2)  have  been  submitted.  If  the  Pricing 
Bureau's  requests  under  808  CMR  l.l2(3)(e)  and  808  CMR  1.05(1)  for 
additional  written  information  and/or  documentation  to  support  the  request 
are  not  fully  satisfied  within  21  days  of  the  date  of  the  postmark  of  such 
requests,  extraortiinary  rebef  will  not  be  granted. 

(f)  VMiere  a  request  is  pursuant  to  808  CMR  I.12(l)(a)3..  the  adjusted  price 
shall  not  exceed  an  amount  equal  to  the  reduction  in  tuition  revenue 
expenenced  as  a  result  of  the  declining  enrollment  divided  by  projected 
current  average  year-to-date  enrollment.  The  reduction  in  tuition  revenue 
shall  be  calculated  using  the  enrollment  and  price  corresponding  to  the  year 
from  which  the  decline  is  measured  by  the  Pncing  Bureau,  based  on  the 
unique  circumstances  experienced  by  the  program,  as  demonstrated  in  the 
request  for  rebef. 

(g)  Where  a  request  is  pursuant  to  808  CMR  1.12(l)(a)l.  or  2..  the  adjusted 
price  shall  not  exceed  an  amount  equal  to  the  difference  between  the 
expense  for  the  item  in  the  most  recently  completed  fiscal  year  and  the 
current  year's  anticipated  expense  divided  by  current  average  year-to-date 
enrollment. 

(h)  No  adjusted  price  shall  be  effective  prior  to  the  date  of  authonzation 
and  no  adjusted  price  shall  include  expenses  mcurred  pnor  to  the  date  of 
authorization. 

[A]  Review  of  Price  Determination  bv  the  Assistant  Commissioner.  Any  pnvate 
school  or  purchasing  agency  aggneved  by  the  pnce  determmeo  by  the  Pncmg 
Bureau  under  808  C.MR  1.12.  and  desinng  a  reviev\  thereof,  may  request  that  the 
Assistant  Commissioner  of  the  Dnision.  or  designee,  review  the  action  by 
submitting  a  wntten  request  for  review  to  the  Assistant  Commissioner  within  15 
calendar  days  of  postmark  or  receipt  in  hand,  whichever  is  earher.  of  the 
Pncing  Bureau's  written  decision.  The  wntten  request  for  review  must  contain 
an  explanation  of  the  reasons  for  the  request,  including  a  statement  describing 
how  the  party  is  aggrieved,  and  a  copy  of  the  Pncing  Bureau  s  decision. 

(5)  Appeal  to  the  Division  of  .Administrative  Law  .flippeals.  An\  pnvate  school 
aggneved  by  the  .Assistance  Commissioner  s  action  or  failure  to  act  under  808 
CMR  1.12(-1).  and  desinng  a  review  thereof,  may  file  an  appeal  under  .M.C.L. 
c.  7,  s.  and  St.  1992.  c.  133.  s.  113  with  the  Division  of  Administrative  Law 
Appeals,  within  30  days  of  notice  of  the  Assistant  Commissioner  s  decision 
under  808  CMR  1.08(3)  or  of  the  failure  to  act.  The  question  on  appeal  of  the 
decision  shall  be  whether  the  Division  of  Purchased  Serv-ices  in  taking  the  action 
challenged  by  the  aggneved  party  has  properly  apphed  its  regulations. 
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1.13:   Price  Adtustment  -  Transfer  of  Program  O^^-nership 

(1)  Transfer  of  Program  Ownership.  Costs  associated  with  the  transfer  of 
program  ownership  wiil  be  recognized  if  the  transfer  of  program  ownership  is 
recognized.  A  transfer  of  program  ownership  «vill  be  recognized  only  when  the 
following  criteria  exist: 

(a)  The  transfer  of  program  ownership  did  not  occur  between  related 
parties: 

(b)  The  transfer  of  -program  ownership  was  made  for  reasonable 
consideration: 

(c)  The  transfer  of  program  ownership  was  a  bona  fide  transfer  of  all  the 
powers  and  indicia  of  ownership: 

(d)  The  transfer  of  program  ownership  manifested  an  intent  to  sell  the 
assets  of  the  facility  rather  than  implement  a  method  of  financing,  or 
increase  the  transferor's  or  transferee  s  cost  base;  and 

(e)  In  the  case  of  a  financing  agreement  between  the  transferor  and  the 
transferee,  the  agreement  is  constructed  to  effect  a  complete  transfer  of 
program  ownership  and  there  is  compliance  with  the  terms  of  such 
agreement.  The  Division  and/or  the  purchasing  agency  reserve  the  right  to 
evaluate  the  relationship  between  the  transferor  and  the  transferee  and 
monitor  compliance  with  the  agreement  to  assure  a  complete  transfer  of 
program  ownership. 

(2)  Where  there  has  been  a  recognized  transfer  of  program  ownership  on  or 
before  the  date  of  fuU  depreciation  of  the  asset  in  accordance  with  the  service 
lives  in  808  CMR  1.19(2).  the  reimbursable  basis  of  fixed  assets  shall  be: 

(a)  For  land,  the  lower  of  the  acquisition  cost  or  the  basis  allowed  the 
immediate  prior  owner 

(b)  For  furnishings,  fixtures  and  equipment,  the  lower  of  the  acquisition  cost 
or  the  basis  allowed  the  immediate  prior  owner  reduced  by  the  amount  of 
actual  depreciation  (or  principal  payments  in  lieu  of  depreciation)  included 
as  reimbursable  operating  costs  to  the  immediate  prior  owner. 

(c)  For  buildings,  the  lower  of  the  acquisition  cost  or  100%  of  the  most 
recent  100%  property  valuation  reduced  by  the  amount  of  actuarial 
depreciation  (or  principal  payments  in  Leu  of  depreciation)  included  as 
reimbursable  operating  costs  to  the  immediate  prior  owner,  or  an 
independent  appraisal  made  by  a  qualified  appraiser.  For  purposes  of 
808  CMR  1.13.  appraisals  using  the  income  approach  to  establish  value  will 
not  be  recognized,  in  all  transfers  where  the  amount  of  actual  depreciation 
(or  principal  payments  in  lieu  of  depreciation)  reimbursed  to  the  immediate 
prior  owner  is  not  known,  the  new  owner  shall  have  the  burden  of 
demonstrating  the  amount,  or  the  amount  will  be  reconstructed  by  the 
Division  using  the  best  available  information. 

(3)  Where  a  transfer  of  program  ownership  has  met  the  criteria  contained  in 
808  CMR  1.13(1),  interest  expense  to  finance  the  transfer  shall  be  allowed  m 
accordance  with  the  financing  agreement  subject  to  the  following  bmitations: 

(a)  The  principal  upon  which  interest  expense  is  allowed  shall  not  exceed  the 
allowable  basis  of  the  fixed  assets  as  determined  m  808  CMR  1.15(17)  and 
1.19(2): 

(b)  The  price  used  to  calculate  allowable  interest  will  not  exceed 
reasonable  prices.  The  Division  will  measure  reasonableness  by  comparison 
with  prevailing  prices  at  the  time  of  sale  such  as  the  prune  rate  as  published 
an  The  Wall  Street  Journal  plus  one  percent. 

(4)  Adjusted  Price.  The  prices  that  have  been  established  may  be  adjusted  to: 

(a)  Include  those  costs  meeting  the  requirements  of  808  CMR  1.13(2)  and  (3): 

(b)  Exclude  the  prior  owner's  costs  which  are  superseded  by  costs  included 
in  accordance  vnih  808  CMR  l.l3(4)(a). 

(5)  Effective  Date.  The  effective  date  of  the  adjusted  price  shall  be  the  date 
when  the  transfer  of  program  ownership  occurs,  subject  to  the  review  and 
approval  of  the  purchasing  agency. 
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1.14'   Administrativg  Review 

The  Division  of  Purchased  Services  may  conduct  a  review  of  programs  and 
authorized  pnces  for  good  cause,  including  for  but  not  limited  to.  the  ^oUov^1ng 
reasons:  failure  to  inctir  costs  for  items  included  in  the  imtial  price  approval 
process  or  any  later  adjustment,  failure  to  provide  the  purchased  program 
services,  or  failure  to  implement  approved  non-programmatic  or  program 
changes  included  m  the  pnce  year  reimbursable  operatmg  costs. 

(1)  Notice  of  Administrative  Review.  The  Division  of  Purchased  Services  shall 
initiate  administrative  review  by  notifying  the  provider  and  the  purchasing 
agency(ies)  on  %vhose  behalf  the  services  are  being  provided  that  it  intends  to 
conduct  an  administrative  review.  The  notification  shall  be  in  writing  and  shall 
include  a  statement  of  reasons  for  the  review. 

(2)  Request  for  Information.  The  Division  of  Purchased  Services  may  require 
that  the  provider  and  purchasing  agencies  submit  books,  records  and  other 
information  necessary  for  its  review.  The  Division  shall  send  a  written  request 
for  information  and  requested  matenal  must  be  submitted  to  the  Division  within 
21  days  of  the  postmark  of  the  request. 

(3)  Results  of  Administrative  Review.  The  Division  of  Purchased  Services  shall 
notify  the  provider  and  the  purchasing  agencies  in  writing  of  the  results  of  the 
administrative  review.  The  review  may  result  in  an  amendment  to  an 
authorized  price. 

(4)  Appeal.  A  provider  or  purchasing  agency  aggrieved  by  the  results  of  the 
Division's  administrative  review  may  file  an  appeal  with  the  Division  of 
Admmistrative  Law  Appeals  under  M.C.L.  c.  7,  s.  4H  within  30  days  of  receipt 
of  notification  from  the  Division  of  Purchased  Services. 

I.IS:   Non-Reimbursable  Costs 

The  Commonwealth  in  purchasing  a  social  service  program  will  not  pay  for 
costs  which  have  been  identified  in  808  CMR  1.15(1)  -  (22)  as  'non-reimbursable 
costs.*  A  provider  should  include  and  identify  the  non-reimbursable  costs  in  the 
program  budget.  The  provider  should  also  include  the  offsetting  revenue  used  to 
defray  the  non-reimbursable  costs  in  the  program  budget.  Where  it  is 
determined  that  an  authorized  pnce  includes(d)  non-reimbursable  costs  because 
the  costs  were  not  identified  in  the  program  budget,  the  costs  will  be  subject  to 
recoupment  by  the  Commonwealth.  The  following  are  non-reimbursable  costs: 

(1)  Unreasonable  Costs.  Any  amount  paid  for  goods  or  services  which  is 
greater  than  either  the  market  pnce  or  the  amount  paid  by  comparable  agencies 
or  governmental  units  within  or  outside  of  the  Commonwealth. 

(2)  Certain  Depreciation. 

(a)  Depreciation  for  assets  to  the  extent  that  the  assets  have  previously 
been  depreciated  by  the  provider. 

(b)  Depreciation  which  is  not  computed  employing  one  of  the  follov^ir.g 
methods: 

1.  an  historical  cost  basis: 

2.  a  straight  line  method; 

3.  using  a  schedule  of  asset  service  bves  pursuant  to  608  CMR  1.19(2):  or 

4.  charging  one  half  of  the  annual  depreciation  expense  in  each  of  the 
years  of  acquisition  and  disposal. 

(c)  Depreciation  on  idle,  excess,  or  donated  assets  or  on  that  portion  of  an 
asset  s  histoncal  cost  basis  which  was  paid  for  from  restncted  funds 

(d)  Depreciation  on  assets  acquired  under  a  capital  budget  approved  by  a 
pubhc  agency  entirely  with  pubbc  funds  and  held  in  trust  for  the 
Commonwealth  of  Massachusetts  under  the  terms  of  a  service  contract. 

(e)  Depreciation  which  is  not  computed  according  to  808  CMR  1.15(2)  may 
be  recalculated  by  the  Division  according  to  803  CMR  1.15. 
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(3)  Certain  Interest. 

(a)  Any  interest  paid  or  accrued  upon  funds  advanced  or  borrowed  from  any 
owner,  partner,  officer,  stockholder,  related  party,  or  affiliated  or  parent 
organization  which  exceeds  the  pnme  rate  plus  one  percent  as  published  in 
The  Wall  Street  Journal  for  similar  obligations  issued  at  the  same  time  and 
for  the  same  amount  of  time. 

(b)  Any  mterest  paid  or  accrued  to  inter-fund  borrowing. 

(c)  Any  interest  paid  or  accrued  during  the  reporting  year  which  is  not 
supported  by  documentation  and  certification  to  demonstrate  that  pa>Tnent 
of  interest  and  repayment  of  principal  are  required  under  a  definite 
schedule,  or  upon  demand,  pursuant  to  a  written  contract. 

(d)  Any  interest  or  penalties  incurred  because  of  late  payment  of  loans  or 
other  indebtedness,  late  filing  or  payment  of  federal  and  state  tax  returns, 
municipal  taxes,  unemployment  taxes,  social  security,  and  the  like. 

(e)  Any  interest  paid  or  accrued  upon  funds  advanced  or  borrowed  to  the 
extent  of  income  received  or  accrued  from  the  investment  of  restricted 
funds  which  were  available  to  defray  all  or  a  portion  of  the  expenses  to 
which  borrowed  or  advanced  funds  were  applied. 

(4)  Current  Expensing  of  Capital  Items.  The  cost  of  acquisition  of  an  asset 
having  a  useful  life  of  more  than  one  year  and  full  cost  of  repair,  betterment,  or 
improvement  of  an  asset  which  adds  to  the  permanent  value  of  the  asset  or 
which  appreciably  prolongs  its  useful  life  if  the  cost  exceeds  $500.00.  A  group 
of  related  assets,  repairs,  betterments,  or  improvements,  if  the  aggregate  cost 
exceeds  S500.00.  may  not  be  expensed  in  the  reporting  penod.  The  Division  may 
depreciate  the  asset  or  assets  accortiing  to  808  CMR  1.15(2). 

(5)  Certain  Salaries  and  Consultant  Compensation.  Those  salaries,  wages,  and 
consultant  compensation  considered  to  be  excessive  by  the  Division,  in  light  of 
salaries,  wages  and  consultant  compensation  of  other  comparable  providers. 

(6)  Bad  Debts.  Those  amounts  which  represent  uncollectible  accounts 
receivable  (whether  estimated  or  actual),  and  any  related  legal  cost. 

(7)  Taxes.  Federal  corporate  income  tapces  and  the  income  related  portion  of 
the  Massachusetts  corporate  excise  tax. 

(8)  Certain  Costs  Paid  to  a  Related  Partv.  Costs  applicable  to  ser\-ices. 
facibties.  and  supplies  furnished  to  the  provider  by  a  related  party  to  the  extent 
that  such  costs  exceed  the  costs  to  the  related  party  of  providing  said  services, 
facilities  or  supplies.  Costs  to  the  related  party  shall  be  allowable  only  to  the 
extent  that  they  would  be  allowable,  if  incurred  by  the  provider.  For  example, 
the  price  published  in  the  Component  Price  Catalogue  or  estabbshed  by  the 
Rate  Setting  Commission  would  be  allowable.  However,  where  a  provider  has 
failed  to  disclose  a  related  party  transaction,  only  the  lower  of  actual  costs, 
costs  established  in  the  Component  Price  Catalogue  or^maTkei  value  wili  be 
allowable. 

(9)  Certain  Fnnge  Benefits. 

(a)  Fringe  benefits  determined  to  be  excessive  m  light  of  salary  levels  and 
benefits  of  other  comparable  providers  and  fringe  benefits  to  the  extent  that 
they  are  not  available  to  all  employees  tmder  an  established  policy  of  the 
provider.  Disparities  m  benefits  among  employees  attnbutable  to  length  of 
service,  collective  bargaining  agreements  or  regular  hours  of  emplovTneni 
shall  not  result  in  the  exclusion  of  such  costs. 

(bj  Employer  contributions  to  pension,  annuity,  and  retirement  plans  which 
have  not  been  approved  by  the  Internal  Revenue  Service. 
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(10)  Fundrajsing  Expense.  The  cost  of  activities  which  have  as  their  primar>' 
purpose  the  raising  of  capital  or  obtaining  contributions  including  the  costs 
associated  with  financial  campaigns,  endowment  drives,  and  sohcitation  of 
gifts  and  bequests.  -However,  if  the  program  does  not.  or  cannot  reasonably  be 
expected  to.  receive  federal  funds,  the  cost  of  activities  which  have  as  their 
express  purpose  the  raising  of  capital  or  obtaining  contributions  for 
Commonwealth  programs  may  be  off-set  against  the  revenue  generated, 
e.xcept  no  loss  will  be  reimbursable.  To  be  reimbursable,  the  provider  must 
maintain  accountmg  sy'Stems  which  adequately  segregate  those  fundraising 
expenses  and  revenues  associated  with  Commonwealth  purchased  programs 
from  other  provider  programs  in  accordance  with  generally  accepted 
accounting  principles. 

(11)  Travel  Allowances.  Any  amount  advanced,  paid,  or  accrued  to  reimburse 
the  provider  s  employees  for  the  use  of  a  private  motor  vehicle  on  official 
agency  business  in  excess  of  the  amount  allowed  under  the  United  States 
Internal  Revenue  Code  ss.  61  and  62. 

(12)  Non-Program  Expenses.  Expenses  of  the  provider  which  are  not  directly 
related  to  the  social  service  program  purposes  of  the  provider. 

(13)  Securitv  Deposits.  Money  deposited  by  the  provider  with  a  lessor  of  real 
property  as  secunty  for  full  and  faithful  performance  of  the  terms  of  a 
provider's  lease. 

(14)  Free  Care.  Costs  associated  with  free  service  and  use. 

(13)  Research.  The  costs  related  to  the  conduct  of  grants,  contracts, 
investigations,  or  programs  directed  at  the  understanding,  cause  or  alleviation 
of  physical,  mental  or  behavioral  conditions.  All  costs  of  salaries,  supplies, 
equipment,  and  overhead  which  are  directly  related  to  research  are  to  be 
excluded.  Data  gathering  and  program  analysis  are  not  considered  to  be 
research. 

(16)  Management  Agencv  Fees.  Fees  charged  to  the  provider  by  a 
management  agency  which  exceed  the  costs  the  provider  would  have  incurred 
had  it  not  entered  into  a  management  agreement.  For  example,  the  price 
published  in  the  Component  Price  Catalogue  or  established  by  the  Rate  Setting 
Commission  would  be  allowable. 

(17)  Costs  resulting  from  a  change  of  assets. 

(a)  Where  there  has  been  a  transfer  of  program  ownership  recognized 
tinder  808  CMR  1.13  any  costs  in  excess  of  costs  allowed  under  608  CMR 
1.13. 

(b)  Where  there  has  been  an  exchange  of  assets  between  providers  and 
which  exchange  did  not  occur  between  related  parties,  and  was  made  for 
reasonable  consideration,  and  was  a  bona  fide  transfer  of  all  powers  and 
indicia  of  ownership,  and  manifested  an  mtent  to  sell  the  assets  rather  than 
implement  a  method  of  financing  or  implement  an  increase  of  the 
transferor's  and  transferee  s  cost  bases,  those  costs  in  excess  of: 

1.  For  land,  the  lower  of  the  acquisition  cost  or  the  basis  allowed  the 
immediate  prior  owner; 

2.  For  furnishings,  fixtures  and  equipment,  the  lower  of  the  acquisition 
cost  or  the  basis  allowed  the  immediate  pnor  owner  reduced  by  the 
amount  of  actual  depreciation  (or  principal  pa>'ments  in  beu  of 
depreciation)  included  as  reimbursable  operating  costs  to  the 
Commonwealth: 

3.  For  buildings,  the  lower  of  the  acquisition  cost  or  lOO''/o  of  the  most 
recent  100%  property  valuation  reduced  by  the  amount  of  actual 
depreciation  (or  principal  payments  m  beu  of  depreciation)  included  as 
reimbursable  operating  costs  to  the  immediate  pnor  owner,  or  an 
independent  appraisal  made  by  a  qualified  appraiser.  For  purposes  of 
this  section  appraisals  using  the  mcome  approach  to  establish  value  will 
not  be  recogruzed. 
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(c)  In  all  transfers  where  the  amount  of  actual  depreciation  (or  principal 
payments  in  lieu  of  depreciation)  reimbursed  to  the  immediate  pnor  owner  is 
not  known,  the  new  owner  shall  have  the  burden  of  demonstrating  the 
amount,  or  the  amount  will  be  reconstructed  by  the  Division  usmg  the  best 
available  information. 

(d)  Uliere  there  has  been  an  exchange  of  assets  by  a  related  party,  costs  in 
excess  of  the  costs  previously  allowed  to  the  related  party's  provider  for  the 
exchanged  assets. 

(e)  Where  there  has  been  an  exchange  of  assets  between  providers  which 
exchange  is  not  recognized  under  808  CMR  I.15(17)(a),(b)  or  (c)  or  such 
exchange  results  in  a  sale-lease  back,  costs  in  excess  of  the  transferor  s 
allowable  costs  for  the  exchanged  assets. 

(18)  Lobbying  Costs.  Funds  tised  to  compensate  ar  reward  lobbyists, 
consultants  or  staff  to  promote,  oppose,  or  influence  legislation,  or  influence 
the  governor's  approved  or  veto  thereof  or  to  influence  the  decision  of  any 
member  of  the  Executive  branch  where  such  decision  concerns  legislation  or  the 
adoption,  defeat,  or  postponement  of  a  standard,  rate,  rule  or  regulation 
pursuant  thereto,  and  any  costs  associated  with  lobbying  activities.  This 
prohibition  shall  apply  u^ere  the  lobbyists,  consultants  or  staff,  as  any  part  of 
their  regular  and  usual  employment  and  not  simply  incidental  thereto,  attempt 
to  promote,  oppose  or  influence  legislation,  approval  or  veto,  or  regulations, 
whether  or  not  any  compensation  in  addition  to  the  salary  for  such  employment 
is  received  for  such  services. 

(19)  Certain  Reporting  Year  Expenditures.  Reporting  year  expenditures  in  the 
operating  fund  for  which  restricted  funds  were  available  but  not  used. 

(20)  Itemized  Deductions.  All  expenses  not  qualifying  as  itemized  business 
deductions  under  the  Umted  States  Internal  Revenue  Code. 

(21)  Litigation  Costs.  Costs  of  legal,  accounting  and  consulting  services,  and 
related  costs,  incurred  in  connection  with  the  prosecution  of  claims  against 
purchasing  agencies  or  the  pursuit  of  an  unsuccessful  price  appeal  are 
unallowable. 

(22)  Unallowable  Costs  unter  0MB  Circular  A-122  and  A-21.  Costs  which  are 
not  allowable  under  0MB  Circular  A-122  and  A-21  are  non-reimbursable  to 
programs  which  receive  Federal  financial  assistance. 

1.16:    Effect  of  Pending  Appeals 

The  pendency  of  an  appeal  under  808  CMR  1.07(7).  808  CMR  1.08(3).  808 
CMR  1.08(4),  808  CMR  1.09(3).  808  CMR  1.09(4),  808  CMR  1.12(3)  or  808  CMR 
1.12(4)  does  not  limit  the  Division's  nght  to  undertake  an  audit  under  808  CMR 
1.03(f)  an  administrative  review  of  any  authorized  program  price  under  808 
CMR  1.14.  or  to  take  other  appropriate  corrective  action. 

1.17:    Price  Limitation 

(1)  No  program's  authorized  price  may  exceed  the  lowest  fee  (excluding  any 
fee  based  on  a  sliding  fee  scale)  that  is  charged  to  the  general  public  or  any 
third  party  payor. 

(2)  Except  as  provided  in  808  CMR  1.17(1)  no  purchasing  agency  may  pay  other 
than  the  authorized  price. 
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1.18:    Reimbursement  as  Full  Payment 

Each  provider  shall,  as  a  condition  of  acceptance  of  payment  made  by  one  or 
more  purchasing  agencies  for  semce  provided,  accept  the  program  s  authorized 
price,  as  established  by  the  Division  pursuant  to  808  CMR  1.00.  as  full  payment 
and  discharge  of  ail-  obligations  for  the  services  so  provided.  There  shall  be  no 
duplication  or  supplementation  of  payment  from  sources  other  than  those 
expressly  recognized  or  anticipated  in  the  computation  of  the  price.  Any  client 
resources  or  third  party  payments  made  on  behalf  of  a  client,  not  expressly 
recognized  or  anticipated  in  the  computation  of  the  price,  shall  reduce  the 
amount  of  the  appropriate  purchasing  agency's  obligation  for  service  rendered 
to  the  client. 


1.19:    Reporting  Forms.  Schedules  and  Instructions:  Schedule  of  Asset  Service  Lives: 
Not-for-Profit  Provider  Surplus  Revenue  Retention 

(1)  The  reporting  forms  referenced  in  808  CMR  1.04  and  elsewhere,  and  their 
schedules  and  instructions,  are  incorporated  herein.  These  forms  include,  but 
are  not  limited  to.  the  Uniform  Financial  Statements  and  Independent  Auditor's 
Report  (UFR),  the  negotiated  budget  form,  the  amendment  form  and  the  price 
calculation  form. 


(2)  Schedule  of  Asset  Service  Lives. 

(a)  The  following  schedule  of  asset  service  lives  shall  govern  the  depreciable 
life  to  be  used  in  determining  the  amount  of  allowable  depreciation  expense 
under  808  CMR  1.00  for  the  asset  categories  listed.  This  listing  is  not 
exhaustive.  The  service  lives  of  assets  not  properly  includable  within  any  of 
the  following  categories  shall  be  determined  in  accordance  with  the 
Division  s  guidelines. 


Asset  Category 
Buildings 

Type  1  or  2  Construction  as  classified 
by  the  Department  of  Public  Safety  in 
accordance  with  780  CMR  402.0  and  403.0 
Type  3  or  4  Construction  as  classified 
by  the  Department  of  Public  Safety  in 
accordance  with  780  CMR  404.0  and  403.0 
Building/Improvements 
Leasehold  Improvements 


Equipment 

Computer  Equipment 

Life  Safety  improvements 

Building  or  leasehold  improvements  or 

equipment  acquisitions  made  solely  to 

satisfy  the  requirements  of  any  purchasing 

agency  regarding  life  safety  or  physical 

environment.  The  purpose  of  such  improvements 

must  be  documented. 

Motor  Vehicles 

Used  Motor  Vehicles 

ResidentiaJ  Fumis.".mgs 

Office  Furnishings 


Ufe 


40  years 


27.5  years 
20  years 
5  years 
(or  the  term 
of  the  lease 
whichever 
is  greater) 
10  years 
5  years 


5  years 
5  years 
3  years 
3  years 
7  vears 


Yearly  Rate 


2.5% 


3.6% 
5.0% 


10.0% 
20.0% 


20.0% 

20.0% 

33.33% 

33.33% 

14.2% 


(b)  Ir.  circumstances  where  the  useful  life  employed  by  the  provider  differs, 
because  of  greater  or  lesser  consumption,  from  that  cited  herein,  the  provider 
may  request  of  the  Division  an  exception  to  the  cited  useful  life  in  the 
calculation  of  allowable  depreciation.  The  request  must  be  forwarded  to  the 
Djvisio.-..  in  wnting,  and  provide  adequate  documentation  to  substantiate  the 
reques:. 
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(3)  Not-for-Profit  Provider  Surplus  Revenue  Retention.  If  through  cost 
savings  initiatives,  a  non-profit  provider  accrues  a  surplus,  the  annual  excess,  up 
to  five  percent  of  total  revenues,  over  expenditures  for  delivenng  services 
under  all  public  agreements  to  provide  social  services  to  clients  of  the 
Commonwealth,  shall  be  retained  by  the  provider  for  charitable  purposes.  The 
cumulative  amount  of  surplus  which  can  be  retained  over  time,  regardless  of 
discretionary  provider  expenditure  from  such  accumulated  surplus,  may  not  in 
total  exceed  20%  of  the  provider  s  pnor  year's  gross  revenues  from  purchasing 
agencies.  The  Division  shall  be  responsible  for  determining  whether  a  surplus 
exists  and  for  considering  surplus  funds  in  future  prices.  Surplus  funds  which 
fall  within  the  limitations  contained  m  808  CMR  1.19(3)  shall  not  be  used  to 
determine  future  prices  unless  a  provider  voluntarily  designates  them  as 
available  to  offset  program  costs. 

1.20:  Debarment 

Any  provider  subject  to  the  authority  of  the  Division  of  Purchased  Services 
under  St.  1992,  c.  133,  s.  113.  or  any  predecessor  or  successor  provision  thereto, 
or  808  CMR  1.00  shall  be  subject  to  debarment  or  suspension  pursuant  to  the 
provisions  of  808  CMR  2.15. 

1.21:   Severability  of  the  Provisions  of  808  CMR  1.00 

The  provisions  of  808  CMR  1.00  are  severable,  and.  if  any  provision  of  808 
CMR  1.00  or  its  application  shall  be  held  to  be  invalid  or  unconstitutional,  such 
invalidity  shall  not  be  construed  to  affect  the  validity  or  constitutionality  of  any 
remaining  provisions  of  808  CMR  1.00  or  application  of  such  provisions  to 
providers  or  fiscal  intermediaries  under  circumstances  other  than  those  held 
invalid. 


REGULATORY  AUTHORITY 

808  CMR  1.00:   ST.  1992.  c.  133.  s.  113 
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THE  COMMONWEALTH  OF  MASSACHUSETTS 

Office  of  tbc  Secretary  of  Slate 

Regulation  Filing   To  be  completed  by  filing  agency 

CHAPTER  NUMBER:   BOB  CMR  2.00  

Prcxiredures  for  the  Procurement  of  Social  Services 
CHAPTER  TITLE:   

Division  of  Purchased  Services 
AGENCY':   .  I  

SUMMARY  OF  REGULATION 

State  the  general  requirements  and  purposes  of  this  regulation: 

The  purpose  of  808  CKR  2.00  is  to  pro\'ide  all  aaencies  of  the  Carrronwea] th  with 
uniform  rules  and  procedures  for  the  procurement  of  social  services  for  clients 
from  private  Pro\'iders. 

REGULATORY AUTHORnY:      St.  1992,  c.  133.  s.  113;    K.G.L.  c.  29,  s.  29B 

AGENCY  CONTACT:       Tanja  Pyden   PHON^:     (61'^)  727-7500,  ext.  276 

ADDRESS:      Division  of  Purchased  Services,  Department  of  Procurement  anr?  

General  Services,  One  Ashburton  Place,  Boston,     FiA  ~" 

Compliance  with  M.G.L  c.  30A 


EMERGENCY  ADOPTION  ' 

Jfibis  regulation  is  adopted  as  an  emergency  regulation,  state  the  nature  of  the  emer- 
gency. 


PRIOR  NOTinCATION  AND/OR  APPROVAL 

If  prior  notification  to  and/or  approval  of  the  Governor,  legislature  or  others  was  re- 
quired, list  each  notification,  approval  and  date,  including  notice  to  the  Local  Govern- 
ment AdtAsory  Commission: 
Notices:    Local  Govermient  Advisory  Cannission  (Massachusetts  Municipal  Association 
and  Executive  Office  of  CctTmunities  and  Development)  -  August  26,  1992 
Social  Service  Policy  Advisory  Board  -  August  28,  1992. 

PUBUC  RRTEW 

Was  notice  of  the  bearing  or  comment  period  filed  with  the  Secretary  of  State  published 
in  appropriate  newspapers  and  sent  to  persons  to  whom  specific  notice  must  be  given  at 
least  21  days  prior  to  sucb  bearing  or  comment  period? 

Yes IZ3  Dale  of  public  hearing  or  comment  period:      October  21,  1992  
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PlSCAl  EFFECT 

Estimate  ibe  fiscal  effect  on  the  public  and  private  sectors: 


For  the  first  and  second  years- 
For  the  first  five  years: 
A!o  fiscal  eJfecL 

SMALL  BUSINESS  IMPACT 

State  tbe  impact  of  this  regulation  on  small  business.  Include  a  description  of  report- 
ing, record  keeping  and  other  compliance  requirements  as  well  as  tbe  appropriateness 
of  performance  versus  design  standards  and  whether  this  regulation  duplicates  or 
confiicts  with  any  other  regulation.  Jf  tbe  purpose  of  this  regulation  is  to  set  rates  for 
ibe  state  this  section  does  not  apply. 


CODE  OF  MASSACHUSETTS  REGUL/^TIONS  INDEX 

List  key  subjects  entries  thai  are  relevant  to  this  regulation: 
Social  Services 
Procurenient 

PROMULGATION 

State  the  action  taheri  by  this  regulation  and  its  effect  on  existing  provisions  of  the  Code 
of  Massachusetts  Regulations  (CMJO  to  repeal,  replace  or  amend.  list  by  CMR  number: 
This  action  amends  and  replaces  prior  versions  of  808  CMR  2.00. 

ATTESTATION  J 


NONE 
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808  CMR  2.00:     PROCEDURES  FOR  THE  PROCUREMENT  OF  SOCIAL  SERVICES 
Section 

2.01:  Scope.  Purpose,  and  Authority 

2.02:  Definitions 

2.03:  General  Provisions 

2.04:  Competitive  Procurement 

2.05:  Request  for  Qualifications  Procurement 

2.06:  Non-Competitive  Procurement 

2.07:  Written  Agreements 

2.08:  Subcontracts 

2.09:  Amendment 

2.10:  Renetv-aJ 

2.11:  Procurement  Cycles 

2.12:  Fiscal  Control 

2.13:  Payment 

2.14:  Contract  Administration 

2. IS:  Debarment 

2.16:  Severability 

2.01:   Scope.  Purpose,  and  Authority 

(1)  Application.  808  CMR  2.00  shall  apply  to  any  Executive  Office. 
Department,  Agency.  Board,  Commission,  or  Institution  of  the  Executive 
Department  excluding  the  Legislative  and  judicial  Branches,  the  Constitutional 
Offices,  the  Public  Institutions  of  Higher  Education  and  independent  public 
authorities.  808  CMR  2.00  does  not  apply  to  services  provided  by  another 
Commonwealth  Agency-  pursuant  to  815  CMR  6.00.  808  CMR  2.00  also  does 
not  apply  to  certain  services  delivered  under  M.G.L.  chs.  7iB,  19A  or  118E. 
Excluded  entities  are  strongly  encouraged  to  voluntarily  comply  v\rlth  the 
provisions  of  808  CMR  2.00. 

(2)  PuTTWse.  The  purpose  of  808  CMR  2.00  is  to  provide  all  Agencies  of  the 
Commonwealth  with  uniform  rules  and  procedures  governing  the  procurement 
of  Client  services  from  Providers  of  social,  habilitative,  rehabilitative,  health, 
mental  heedth,  mental  retardation,  special  education.  emplojTnent  and  training, 
and  elder  services.  808  CMR  2.00  govern  all  expenditures  under  Object  Codes 
MOl.  MMl,  M03,  MM3,  M05,  M06.  and  M08,  (as  defined  in  the  Office  of  the 
Comptroller's  Expenditure  Classification  Handbook)  except  for  Cbent 
transportation  services.  Procurement  of  Client  transportation  services  is 
governed  by  the  Procurement  and  Contracting  Manual  for  Transportation 
Services,  approved  by  EOAF  on  May  1,  1988,  or  successor  documents  thereto. 
808  CMR  2.00  is  intended  to  ensure  uniformity,  accountability,  equity  and 
efficiency  in  the  award  and  administration  of  purchase-of-service  contracts 
and  cooperative  funding  agreements. 

(3)  808  CMR  2.00  is  promulgated  under  the  authority  of  M.G.L.  c.  29,  s.  296. 
and  St.  1992,  c.  133,  s.  113,  and  any  successor  provisions  thereto. 

2.02:  Definitions 

As  used  in  808  CMR  2.00,  unless  the  context  clearly  requires  otherwise, 
terms  shall  have  the  meanings  ascribed  below. 

Agency  Head.  The  head,  or  a  person  duly  authorized  pursuant  to  808  CMR 
2.03(11),  of  any  Purchasing  Agency,  including  the  Secretary  when  exercising 
authority  as  a  Purchasing  Agency. 

Agreement.  A  purchase-of-service  Contract,  Cooperative  Funding 
Agreement,  or  other  form(s),  as  approved  by  the  Division  of  Purchased 
Services,  and  used  to  document  the  terms  and  conditions  of  a  contractual 
agreement. 

As-Needed  Services.  Those  services  which  a  Purchasing  Agency  purchases  on 
an  as-needed  basis  from  a  pool  of  eUgible  prequalified  Providers.  The  following 
conditions  must  be  satisfied: 
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(a)  all  services  are  paid  on  a  fee-for-service  basis; 

(b)  the  number  of  service  units  to  be  purchased  from  a  specific  Provider 
during  the  fiscal  year  cannot  be  accurately  estimated  or  the  Purchasing 
Agency  will  require  services  to  be  delivered  at  times  which  cannot  be 
accurately  predicted  at  the  time  of  procurement  and  hence  a  Maximum 
Obligation  for  any  specific  Provider  cannot  be  responsibly  determined;  and 

(c)  total  expenditure  for  the  particular  service  can  be  controlled  by  the 
Purchasing  Agency  through  its  control  over  referral  of  Clients  to  the 
services  or  over  its  Clients'  utib2ation  of  such  services. 

Bidder.  An  individual,  sole  proprietor,  corporation,  partnership  or  organization, 
business  trust  or  association  of  two  or  more  persons,  or  other  legal  entity,  that 
proposes  to  provide  a  program  or  service(s)  on  behalf  of  a  Purchasing  Agency;  a 
prospective  Provider. 

Client.  An  individual  eligible  for  and/or  receiving  services  through  a  program 
funded  in  whole  or  in  part  under  an  Agreement.  Also  referred  to  as  a  Consumer. 

Collusion.  Two  or  more  Bidders  or  Providers  agreeing  to  act  in  a  manner 
intended  to  avoid  or  frustrate  any  of  the  provisions  of  808  CMR  2.00. 

Consultant.  A  contractor  who  renders  professional  and/or  other  services  to  a 
Purchasing  Agency  pursuant  to  801  CMR  20.00. 

Contract.  A  legally  binding  and  enforceable  Agreement  to  purchase  services 
from  a  Provider  on  behalf  of  Clients  specifically  identified,  referred  or  deemed 
eligible  for  such  services  by  a  Purchasing  Agency  in  consideration  of 
compensation  to  be  paid  by  the  Commonwealth,  executed  in  the  name  of  the 
Commonwealth  by  a  Purchasing  Agency. 

Contract  Start  Date.  The  date  the  Secretary  approves  the  expenditure  of  funds 
by  signing  the  Service  Request  Authorization  or  the  start  date  listed  on  the 
Agreement,  whichever  is  later. 

Cooperative  Funding  Agreement.  A  legally  binding  and  enforceable  Agreement 
to  suppxjrt  the  availability  of  services  to  the  general  public  or  a  segment  of  the 
general  population  in  accordance  with  legislative  or  executive  policy. 

Cost  Reimbursement.  A  payment  arrangement  under  which  the  Purchasing 
Agency  reimburses  the  Provider  for  budgeted  costs  actually  incurred  in 
rendering  the  services  specified  in  the  Agreement,  up  to  a  stated  Maximum 
Obligation. 

Debarment.  The  process  whereby  an  organization  or  individual  is  determined 
ineligible  to  bid  for  or  be  awarded  any  public  contract  or  subcontract  for  the 
purchase  of  any  social  service  program  or  to  provide  special  education  services 
to  a  Massachusetts  student  for  a  specified  period  of  time  to  be  determined  by 
the  Division  of  Purchased  Services,  pursuant  to  the  provisions  of  808  CMR  1.20 
and  808  CMR  2.15. 

Division  of  Purchased  Services  (hereinafter  referred  to  as  Division).  The  Office 
established  in  Si.  1992,  c.  133.  s.  113  within  the  Department  of  Procurement 
ajid  General  Services,  under  the  Executive  Office  for  Administration  and 
Finance. 

Executive  Office  for  Administration  and  Finance  (hereinafter  referred  to  as 
EOAF).  The  Office  established  by  M.G.L.  c.  7, 

yee-For-Service.  A  payment  arrangement  under  which  the  Purchasing  Agency 
pays  the  Provider  for  services  at  a  rate  per  Service  Unit. 

Master  .Agreement.  The  primary  Agreement  entered  into  between  a  Principal 
Purchasing  Agency  and  a  Provider,  which  sets  out  the  minimum  standard 
reqiurcments.  responsibilities,  and  terms  applicable  to  all  purchase-of-service 
contractual  relationships  with  the  Commonwealth.  The  Master  Agreement, 
which  has  no  date  of  termination,  may  be  amended  from  time  to  time.  Any 
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Contracts,  Cooperative  Funding  Agreements  and/or  other  documents  that  are 
executed  pursuant  to  808  CMR  2.00  shall  be  incorporated  therein. 

Master  Ser\'ice  Agreement.  A  standard  contractual  Agreement  entered  into 
between  the  Commonwealth  of  Massachusetts  and  a  qualified  Provider, 
whereby  the  Provider  agrees  to  provide  a  specified  service(s)  at  a  specified 
rate(s)  to  one  or  more  Agencies  of  the  Commonwealth  requiring  the  ser\'ice(s) 
during  the  period  the  Master  Service  Agreement  is  in  effect.  State-wide 
Master  Service  Agreements  are  established  and  overseen  by  the  Department  of 
Procurement  and  General  Services  (DPGS).  Departmental  Master  Service 
Agreements  are  established  and  overseen  by  the  Purchasing  Agency. 

Maximum  Obligation.  The  maximum  dollar  amount  of  the  Purchasing  Agency  s 
Agreement  to  pay  for  services  under  a  Contract  or  Cooperative  Funding 
Agreement. 

Minoritv  Provider.  A  private  organization  which  is  owned  or  controlled  by 
members  of  a  minority  group.  In  the  case  of  a  for-profit  business,  minority 
groups  must  have  a  51%  or  more  ownership  interest  in  the  business.  In  the  case 
of  a  non-profit  organization,  51%  or  more  of  the  Board  of  Directors  must  be 
members  of  a  minority  group.  In  accordance  with  Executive  Order  237,  the 
term  "minority"  is  defined  to  include  Black.  Western  Hemisphere  Hispanic, 
Asian,  Native  American,  or  Cape  Verdean.  Minority  providers  are  certified 
through  the  State  Office  of  Minonty  and  Women  Business  Assistance 
(SOMWBA). 

MMARS.  The  Massachusetts  Management  Accounting  and  Reporting  System 
established  by  the  Comptroller  of  the  Commonwealth  of  Massachusetts 
pursuant  to  M.G.L.  c.  7A,  s.  7. 

Office  of  the  ComptroUer  (hereinafter  referred  to  as  the  Comptroller).  The 
Office  established  by  M.G.L.  c.  7A. 

Primarv  Program  Purchaser.  The  Purchasing  Agency  which  purchases  the 
greatest  portion  of  a  particular  program  and  is  responsible  for  procurement  on 
behalf  of  ail  known  Purchasing  Agencies. 

Principal  Purchasing  Agency.  The  Purchasing  Agency  which  contracts  for  the 
largest  aggregate  amount  of  state  purchase-of-service  Contract  obligations 
with  the  Provider,  or  as  designated  by  the  Executive  Office  which  oversees  the 
Purchasing  Agency's  operations,  and  is  responsible  for  the  annual 
prequalification  determination  for  the  Provider. 

_  Proposal.  A  response  by  a  Bidder  to  a  Request  for  Proposal,  which  contains  a 
proposed  program  narrative  and  budget,  and  any  attachments  required  by  the 
Request  for  Proposal. 

Purchasing  Agencv.  The  Commonwealth  of  Massachusetts  or  any  secretariat, 
board,  commission.  Department,  Division,  or  Agency  of  the  Commonwealth 
which  is  authorized  to  procure  client  services  under  the  General  Laws  of  the 
Commonwealth  and  which  procures  services  subject  to  808  CMR  2.00.  Also 
referred  to  as  Agency. 

Program.  The  delivery  of  one  or  more  discrete  services  in  an  organized  and 
coordinated  fashion  in  order  to  achieve  objectives  common  to  all  Program 
participants. 

Provider.  Any  individual,  sole  proprietor,  corporation,  partnership, 
organization,  trust,  or  association  agreeing  to  provide  services  to  Clients  of 
the  Purchasing  Agency. 

Request  for  Proposals  fRFP).  A  written  document  issued  by  a  Purchasing 
Agency  which  invites  Bidders  to  submit  proposals  outlining  their  qualifications 
and  the  program  being  proposed  to  serve  specified  clients  on  behalf  of  the 
Agency.  The  format  of  the  proposal  is  indicated  in  the  RFP. 
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Request  for  Qualifications  fRFQl.  A  written  document  issued  by  a  Purchasing 
Agency  which  invjtes  Bidders  to  submit  a  Statement  of  Qualifications  to 
provide  specified  As-Needed  Services  or  to  provide  individual  services  to 
clients  on  behalf  of  the  Agency. 

Secondary  Purchase.  A  purchase  by  another  Agency  of  a  portion  of  a  Program 
previously  procured  by  a  Primary  Program  Purchaser  pursuant  to  808  CMR  2.00. 

Secretan-.  The  Secretary  of  the  Executive  Office,  as  established  by  M.G.L. 
c.  6A  or  c.  7.  or  a  person  duly  authorized  by  the  Secretary,  pursuant  to  808 
CMR  2.03(11). 

Service  Modification  (hereinafter  referred  to  as  "SM").  An  electronically 
generated  MMARS  data  entry  format  used  by  a  Purchasing  Agency  to  modify 
an  encumbrance  for  a  Service  Contract  which  has  been  previously  filed  with 
the  Office  of  the  Comptroller. 

Service  Request  Authorization  (hereinafter  referred  to  as  "SR"].  An 
electronically  generated  MMARS  data  entry  format  used  by  a  Purchasing 
Agency  to  request  expenditure  authorization,  or  a  screen-print  of  the  SR  in  a 
format  as  approved  by  the  Comptroller. 

Service  Unit.  A  measurable  unit  of  Program  activity,  productivity  or 
performance  as  determined  by  the  Purchasing  Agency.  The  Service  Unit  may 
be  measured  in  a  unit  of  time,  such  as  an  hour  of  counseling  or  a  residential 
day;  or  by  the  completion  of  prescribed  procedure,  such  as  a  client  evaluation; 
or  by  any  other  measurable  imit  of  service.  The  reservation  of  all  or  a  portion 
of  a  Program's  operational  capacity  for  the  Purchasing  Agency  s  exclusive 
use,  whether  or  not  the  capacity  is,  in  fact,  utilized,  may  constitute  a  Service 
Unit  if  the  Agreement  so  provides. 

Statement  of  Qualifications.  A  response  by  a  Bidder  to  a  Request  for 
Qualifications. 

Unit  Rate.  The  rate  per  Service  Unit. 
2.03:   General  Provisions 

(1)  Application  of  808  CMR  2.00.  No  Purchasing  Agency  shall  incur  any 
obligation  or  authorize  any  payment  for  any  services  v^thin  the  scope  and 
purpose  of  808  CMR  2.00  except  in  accordance  with  808  CMR  2.00. 

(2)  Guidelines.  The  Division  may.  from  time  to  time,  promulgate  policies  and 
procedures  to  interpret,  implement,  and  provide  guidance  on  808  CMR  2.00. 
Any  Secretary-,  subject  to  the  prior  approval  of  the  Division,  may  also  issue 
guidelines  that  are  consistent  with  808  CMR  2.00  and  any  poUcies  and 
procedures  published  by  the  Division,  to  implement  the  provisions  set  forth 
herein. 

(3)  Waivers.  Upon  request  of  an  Agency,  the  Division  may  waive  the 
appbcabibty  of  one  or  more  provisions  of  808  CMR  2.00,  provided  that  all  such 
requests  and  approvals: 

(a)  are  in  writing,  signed  by  the  Agency  Head; 

(b)  specify  the  transactions  to  which  such  waiver  would  apply  and  the 
provisions  of  808  CMR  2.00  to  be  waived; 

(c)  include  a  certification  that  the  Agency  has  made  a  good  faith  effort  to 
comply  with  said  provisions:  and 

(d)  are  accompanied  by  supporting  documentation  deemed  sufficient  by 
the  Dix-ision  to  sxipport  the  special  circumstances  or  the  need  for  rebef. 
The  onginal  waiver  shall  be  kept  on  file  by  the  Division.  A  copy  of  the 

waiver  shall  be  kept  on  file  by  the  Agency  along  with  the  Agreement  or  other 
relevant  documents.  A  copy  of  the  Waiver  shall  also  be  filed  with  the 
Comptroller.  Waivers  do  not  affect  the  responsibility  of  a  Purchasing  Agency 
to  comply  with  other  applicable  regulations  or  statutes. 
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(4)  Minority  Providers.  Purchasing  Agencies  shall  take  affirmative  measures 
to  identify,  develop  and  procure  services  from  Minority  Providers  as  required 
by  801  CMR  11.00  and  Executive  Order  237. 

(5)  Conflict  of  Interest.   The  conduct  of  all  parties  to  a  procurement  is 
governed  by  the  Massachusetts  Conflict  of  Interest  law.  M.G.L.  c.  268A. 

(6)  Fiscal  Conduits  Prohibited.    No  Purchasing  Agency  shall  award  an 
Agreement: 

(a)  to  acquire  any  goods  for  the  Purchasing  Agency's  use; 

(b)  to  defray  the  expenses  of  sen'ices  rendered  by  individuals  hired  or 
supervised  in  the  daily  performance  of  their  work  by  personnel  in  the 
classified  service  of  the  Commonwealth;  or 

(c)  solely  to  acquire  payroll  or  fiscal  management  for  a  Program  of  Client 
services  operated  by  the  Commonwealth  or  any  third  party. 

(7)  Use  of  Funds  for  Lobbying  Prohibited.  No  Provider  shall  use  funds, 
received  pursuant  to  any  Agreement,  to  lobby  staff  or  members  of  the  General 
Court  for  additional  appropriations  to  the  Purchasing  Agency  which  awarded 
said  Agreement. 

(8)  Solicitation  of  Interest  and  Information.  In  contemplation  of  procurement, 
the  Purchasing  Agency  may  prepare  a  written  Solicitation  of  Interest  and 
Information  for  publication  in  the  "Goods  and  Services  Bulletin"  or  other 
appropriate  means  of  dissemination  to  interested  parties.  The  solicitation  shaU 
describe,  in  sufficient  detail  to  enable  interested  parties  to  respond 
appropriately,  the  Clients  or  type  of  Clients  contemplated  and  such  other 
information  as  is  consistent  with  the  purposes  of  the  solicitation.  In  general, 
the  purposes  of  such  solicitation  are  to  determine  the  extent  of  potential 
competition  for  a  contemplated  procurement  or  to  solicit  the  advice  of 
interested  parties  concerning  appropriate  procurement  specifications.  Such  a 
sobcitation  shall  not  obligate  the  Purchasing  Agency  to  issue  a  Request  for 
Proposals  or  a  Request  for  Qualifications,  pursuant  to  806  CMR  2.04  or  2.05. 
nor  shall  the  failure  of  any  party  to  respond  to  the  solicitation  limit  its  ability 
to  respond  to  a  subsequent  RFP  or  RFQ. 

(9)  Debarred  Parties.  No  Purchasing  Agency  shall  award  an  Agreement  to  any 
Provider,  or  approve  a  subcontract  or  assignment  to  any  party,  which  is 
currentJy  subject  to  any  state  or  federal  debarment  order  or  determination. 

(10)  Records  Retention.  Each  Agency  shall  maintain  all  records  associated 
vnth  the  procurement,  including  the  RFP,  the  Proposals,  and  evaluations,  and 
all  Agreement  documents  including  justification  statements  and  waivers  for  a 
period  to  be  determined  by  the  Records  Conservation  Board  pursuant  to  M.G.L. 
C.  30,  s.  42. 

(11)  Signator\'  Authorization.  Any  Secretary  of  an  Executive  Office  or  any 
Agency  Head  may  delegate  his/her  signatory  approval  to  an  authorized 
representative  by  annually  filing  writh  the  Comptroller,  on  a  form  to  be 
detemuned  by  the  Comptroller,  a  written  delegation  with  appropriate  original 
signatures. 

(12)  Federal  Funding  Obligations.  The  Commonwealth  through  the  Purchasing 
Agencies  and  the  Division  of  Purchased  Services,  shall  make  its  best  efforts  to 
notify  Providers  of  the  amount  of  any  federal  funds  furnished  by  the 
Commonwealth.  Providers  are  responsible  for  satisfying  any  applicable  federal 
financial  and  program  reporting  requirements. 

2.04:   Competitive  Procurement 

Except  as  provided  in  808  CMR  2.05  and  2.06.  all  procurement  subject  to 
808  CMR  2.00  shall  be  conducted  in  accordance  with  the  competitive 
procedures  set  forth  in  808  CMR  2.04(1)-(12)  and  in  any  policies  and  procedures 
published  by  the  Division  to  implement  these  provisions.  The  provisions  of  808 
CMR  2.04  specify  the  minimum  requirements  for  competitive  procurement  and 
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are  not   intended   to  preclude   additional  complementary  or  compatible 
competitive  procedures. 

(1)  Request  for  Proposals.  The  Purchasing  Agency  shall  prepare  a  written 
Request  for  Proposals  (RFP).  To  enable  Bidders  to  prepare  a  responsive 
Proposal,  the  RFP  shall  provide,  at  a  minimum,  the  following  information:  a 
detailed  description  of  the  Clients  or  type  of  Clients  to  be  served,  the 
performance  objectives  for  such  Clients  or  for  the  program  as  a  whole, 
minimum  or  mandatory  administrative  and  Program  specifications,  the 
selection  process  and  all  evaluation  criteria  to  be  used  by  the  Purchasing 
Agency,  and  the  period  of  time  that  Agreements  will  be  in  effect,  subject  to 
the  limitations  of  808  CMR  2.11.  The  RFP  also  shall  cite  the  applicable 
schedule  of  prices,  price  methodology,  or  other  price  information,  including  the 
Agency  designated  by  law  to  set  Pnces  for  the  service(s)  being  procured.  In  the 
case  of  a  Cooperative  funding  Agreement,  the  RFP  shall  further  specify  the 
Purchasing  Agency's  requirements,  if  any,  regarding  the  amount  of  the 
Provider  's  financial  support  of  the  Program. 

(2)  Solicitation  of  Interested  Parties.  The  Purchasing  Agency  shall  pubbsh 
notice  of  its  intent  to  issue  an  RFP  in  the  "Goods  and  Services  Bulletin"  at 
least  five  calendar  days  before  release  of  the  RFP,  and  may  otherwise 
disseminate  notices  of  availability  of  the  RFP  in  a  manner  designed  to  obtain 
the  widest  possible  competition.  The  Purchasing  Agency  shall  provide  a  copy  of 
the  RFP  to  any  interested  party,  upon  request. 

(3)  Proposals.  Bidders'  proposals  shall  be  in  writing,  conforming  to  the 
specifications  of  the  RFP.  No  Bidder  may  engage  in  Collusion  v^rith  any  other 
party  for  the  purpose  of  inhibiting  full,  free  and  fair  competition.  The 
prohibition  of  Collusion  shall  not  prevent  collaboration  among  Bidders  in  the 
preparation  of  joint  proposals.  A  bidder's  willingness  to  voluntarily  defray, 
with  its  unrestricted  funds,  a  specified  portion  of  the  costs  of  the  services  to 
be  procured  should  be  clearly  stated  in  its  proposal.  A  bidder's  use  of 
unrestricted  funds  cannot  be  required  by  the  Purchasing  Agency. 

(4)  Proposal  Submission  and  Receipt.  The  Purchasing  Agency  shall  allow  at 
least  20  calendar  days  from  the  date  of  release  of  the  RFP  for  the  preparation 
and  submission  of  proposals  and  shall  record  the  date  and  time  of  receipt  of  all 
proposals.  Proposals  received  after  the  deadline  specified  in  the  RFP  shall  be 
disqualified. 

(5)  Qualified  Proposals.  The  Purchasing  Agency  shall  review  all  timely 
submissions.  Timely  proposals  which  meet  sdl  minimum  requirements  and 
mandator)'  conditions  specified  in  the  RFP  shall  be  deemed  "qualified' . 

(6)  Prepualified  Bidders.  The  Purchasing  Agency  shall  determine  whether  a 
Bidder  possesses  the  financial  and  administrative  capacity  to  fulfiU  its 
contractual  obligations  to  the  Commonwealth,  in  accordance  with  the 
procedures  established  by  the  Secretary'  pursuant  to  808  CMR  2.14(4).  Bidders 
who  satisfy  minimum  standards  of  financial  and  administrative  capacity  shall 
be  deemed  "prequalified".  Only  prequalified  Bidders  are  eligible  to  receive  an 
award. 

(7)  Competitive  Negotiation.  Prior  to  completion  of  the  proposal  evaluation 
process,  the  Purchasing  Agency,  at  its  discretion,  may  engage  in  competitive 
negotiations  with  all  Bidders  who  submitted  qualified  proposals.  In  this  case, 
each  such  Bidder  shall  be  notified  of  the  intention  to  negotiate  and  shall  be 
afforded  an  equal  opportunity  to  engage  in  negotiations.  Each  Bidder  shall  be 
advised  in  writing  of  the  time  specified  for  the  closing  of  negotiations  and  ail 
Bidders  shall  be  allowed  a  reasonable  time.  follovN'ing  the  close  of  negotiations, 
in  which  to  submit  a  revised  proposal.  In  the  course  of  competitive 
negotiations,  the  Purchasing  Agency  may  modify  its  onginal  specifications  by 
furnishing  written  revisions  to  each  Bidder.  However,  the  Purchasing  Agency 
may  not  modify  its  specifications  if  there  is  reason  to  believe  prospective 
Bidders  who  did  not  respond  to  the  original  RFP  would  have  responded  had  the 
RFP  included  the  revised  specifications.  If  Secondary  Purchase  is  anticipated 
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in  the  RFP.  the  Purchasing  Agency  shall  coordinate  all  activity  pursuant  to 
808  CMR  2.04(7)  with  all  Secondary'  Purchasers  in  a  unified  manner. 

(8)  Proposal  Evaluation.  The  Purchasing  Agency  shall  establish  a  proposal 
review  committee  to  evaluate  all  qualified  proposals  in  accordance  with  the 
evaluation  criteria  and  process  specified  in  the  RFP.  Evaluation  criteria  must 
be  structured  to  promote  and  encourage  the  procurement  of  ser\'ices  from 
Minority  Providers.  If  the  evaluation  is  based  on  a  point  scoring  system, 
certified  Minority  Business  Enterprises  shall  be  awarded,  at  a  minimum,  an 
additional  3%  of  the  total  available  points  to  their  total  scores.  Bidders  must 
submit  a  copy  of  their  most  recent  MBE  certification  with  their  proposal 
submission  to  qualify  for  the  additional  5%.  A  Purchasing  Agency  may,  at  its 
discretion  and  as  specified  in  the  RFP.  request  that  Bidders  participate  in  oral 
presentations  as  part  of  the  evaluation  process.  Consultants  may  serve  as 
advisors  to  Purchasing  Agencies  in  the  evaluation  of  Bidders'  proposals  but 
may  not  represent  or  act  on  behalf  of  a  Purchasing  Agency  in  any  selection  or 
award. 

(9)  Awards.  Upon  completion  of  the  evaluation  process,  the  Purchasing 
Agency  shall  make  an  award  to  the  prequalified  Bidder(s)  which  submit(s)  a 
qualified  Proposal  which  is  determined  by  the  Purchasing  Agency  to  be 
responsive  to  the  RFP  and  most  advantageous  to  the  Commonwealth.  The 
Purchasing  Agency  shall  notify  each  Bidder  in  writing  of  the  Agency's  decision 
regarding  the  Bidder  s  proposal.  In  the  event  that  the  Purchasing  Agency, 
negotiating  in  good  faith,  fails  within  a  reasonable  time  to  reach  Agreement 
with  the  first  prioritized  Bidder(s),  as  described  in  808  CMR  2.07(3).  the 
Purchasing  Agency  may  disqualify  the  first  Bidder(s)  and  award  the 
Agreement(s)  to  the  next  prioritized  Bidder(s). 

(10)  Rejection  of  All  Proposals.  Upon  written  notice  to  all  Bidders  stating  the 
reason(s)  therefor,  the  Purchasing  Agency,  at  any  time,  may  cancel  the 
procurement  or  reject  all  proposals  and  recommence  procurement  procedures, 
when  it  determines  that  such  action  is  in  the  best  interest  of  the 
Commonwealth. 

(11)  Debriefing.  Upon  notification  of  Purchasing  Agency  decisions,  as 
described  in  808  CMR  2.04(9),  any  Bidder  shall  be  given  an  opportunity  for  a 
debriefing  in  which  to  discuss,  Avith  the  Purchasing  Agency  Head  or  designee, 
the  basis  for  the  award  decisions.  Requests  for  a  debriefing  must  be  received 
by  the  Purchasing  Agency  within  14  calendar  days  of  postmark  of  the 
notification  to  the  Bidder.  At  the  debriefing,  the  Bidder  may  discuss  vsath  the 
Purchasing  Agency  the  basis  for  the  award  decisions  and  may  examine 
Proposals,  the  list  of  awards,  and  the  evaluation  materials  and  ratmgs  from  the 
review  commit tee(s).  A  debriefing  meeting  is  a  prerequisite  to  an  appeal  under 
808  CMR  2.04(12). 

(12)  Administrative  Appeal.  Any  prequalified  Bidder  aggrieved  by  an  award 
decision  of  the  Purchasing  Agency,  and  after  having  a  debriefmg,  may  appeal 
the  decision  to  the  Agency  Head  or  designee  \vithin  14  calendar  days  of  the 
debriefing  meeting.  Any  prequalified  Bidder  aggrieved  by  a  decision  of  the 
Agency  Head  made  on  appeal,  which  concerns  interpretation  or  application  of 
any  policy  or  procedure  pubbshed  by  the  Division  of  Purchased  Services  may 
appeal  the  decision  further  to  the  Assistant  Commissioner  of  the  Division  or 
designee  within  14  calendar  days  of  postmark  of  notice  of  the  Agency  Head  s 
decision  on  the  original  appeal.  All  appeals  shall  be  in  writing  and  shall  specify 
in  sufficient  detail  the  basis  for  the  appeal.  All  decisions  of  the  Agency  Head 
or  Assistant  Commissioner  shall  be  rendered  in  vmting,  setting  forth  the 
grounds  for  the  decision  within  90  calendar  days  of  notice  of  the  appeal. 
Pendency'  of  an  administrative  appeal  shall  not  preclude  the  Purchasing  Agency 
from  proceeding  with  the  procurement  or  the  execution  of  an  Agreement. 
Appeals  pursuant  to  808  CMR  2.04(12)  are  not  subject  to  the  provisions  of 
M.G.L.  c.  30A.  ss.  10  and  11. 
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2.05:    Request  for  Qualifications  fRFOl  Procurement 

(1)  Conditions  for  Request  for  Qualifications  Procurement. 

(a)  A  Purchasing  Agency  may  award  multiple  Agreements  through  the 
RFQ  procurement  process  for  As  Needed  Services  that  satisfy  the  criteria 
contained  in  808  CMR  2.02. 

(b)  A  Purchasing  Agency  may  award  a  Contract  for  an  individual  to 
provide  cbent  services  (Object  Code  MOl  or  MMl)  through  the  RFQ 
procurement  process  by  foUowing  the  procedures  specified  in  808  CMR 
2.05(2)(a)  -  (d)  and  such  additional  procedures  as  necessary  to  select  the 
most  qualified  individual  provider. 

(2)  Request  for  Qualifications  fRFQ)  Procurement  Procedures.  All  RFQ 
procurements  shall  be  conducted  in  accordance  with  the  procedures  set  forth  in 
808  CMR  2.05(2)(a)-(g). 

(a)  Request  for  Qualifications.  The  Purchasing  Agency  shall  prepare  a 
written  Request  for  Qualifications  (RFQ).  The  RFQ  shall  describe  in 
sufficient  detail  to  enable  Bidders  to  prepare  a  Responsive  Statement  of 
Qualifications,  the  Clients  or  lype  of  Clients  to  be  served,  the  type(s)  of 
services  to  be  provided,  the  performance  objectives  for  the  CUents  or  the 
Program  as  a  whole,  minimum  or  mandatory  Program  and  cost 
specifications,  if  any,  the  selection  criteria  to  be  used  by  the  Purchasing 
Agency  in  evaluating  Statements  of  Qualifications,  and  the  period  of  time 
during  which  the  RFQ  is  to  be  in  effect,  subject  to  the  limitations  of  808 
CMR  2.11.  The  RFQ  also  shall  cite  the  applicable  rate  regulation. 

(b)  Solicitation  of  Interested  Parties.  The  Purchasing  Agency  shall  publish 
notice  of  the  availability  of  the  RFQ  in  the  'Goods  and  Services  Bulletin" 
and  may  otherwise  disseminate  notice  of  the  availabibty  of  the  RFQ  in  a 
manner  designed  to  obtain  the  widest  possible  response  and.  upon  request, 
shall  provide  a  copy  of  the  RFQ  to  any  interested  party. 

(c)  Statement  of  Qualifications.  A  Bidder's  Statement  of  Qualifications 
shall  be  in  wTiting,  conforming  to  the  specifications  of  the  RFQ.  A  Bidder  s 
willingness  to  voluntarily  defray,  with  its  unrestricted  funds,  a  specified 
portion  of  the  costs  of  the  services  to  be  procured  should  be  clearly  stated 
in  its  submission.  No  Bidder  may  engage  in  Collusion  with  any  other  party 
for  the  purpose  of  inhibiting  fuU,  free  and  fair  competition.  The  prohibition 
of  Collusion  shall  not  prevent  collaboration  among  Bidders  in  the 
preparation  of  joint  proposals. 

(d)  Submission.  A  Statement  of  Qualifications  may  be  submitted  at  any 
time  during  the  period  in  which  the  RFQ  is  in  effect. 

(e)  Eligibility.  The  Purchasing  Agency  shall  determine  whether  a  Bidder 
possesses  the  financial  and  administrative  capacity  to  fulfill  its  contractual 
obligations  to  the  Commonwealth,  in  accordance  with  the  procedures 
established  by  the  Secretary  pursuant  to  808  CMR  2.14(4).  Bidders  who 
satisfy  minimum  standards  of  financial  and  administrative  capacity  shall  be 
deemed  "prequalified".  Prequalified  bidders  who  submit  a  Statement  of 
Qualifications  that  meets  all  minimum  requirements  and  mandatory 
conditions  specified  in  the  RFQ  shall  be  deemed  '  eligible'. 

(f)  Award.  All  eligible  Bidders  shall  be  awarded  Agreements  in  accordance 
with  the  requirements  of  808  CMR  2.07  except  that  808  CMR  2.07(3)  shall 
not  apply. 

(g)  Additional  Procedures.  The  procedures  set  forth  in  808  CMR  2.04(10), 
(11)  and  (12)  shall  also  apply  to  procurements  under  808  CMR  2.05(2). 

2.06:   Non-Competitive  Procurement 

(1)  Conditions  for  Non-Competitive  Procurement.  Purchase-of-service 
Contracts  and  Cooperative  Funding  Agreements  may  be  awarded  without 
compliance  with  the  competitive  procurement  procedures  set  forth  in  808  CMR 
2.04,  if  a  condition  contained  in  808  CMR  2.06(l)(a),(b),(c),(d).  or  (e)  is  satisfied. 

(a)  The  service  is  needed  on  an  emergency  or  temporary  basis  to  respond 
to  an  immediate  threat  to  life,  health,  welfare,  or  safety  of  persons  or  the 
protection  of  property. 

(b)  A  diligent  investigation  has  revealed  that  there  is  only  one  Provider 
qualified  to  perform  the  service  by  virtue  of  uruque  Provider  status  or 
capabiUties. 

(c)  A  change  in  an  existing  Program's  administration,  staffing  or  facility 
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would  significantly  impair  the  achievement  of  Clients'  service  objectives 
or  be  otherwise  detrimental  to  the  Cbents'  welfare  and  the  Program  was 
originally  subject  to  competitive  procurement  procedures. 

(d)  A  Secondary  Purchaser  wishes  to  purchase  a  portion  of  a  Program 
procured  by  a  Primary  Program  Purchaser  pursuant  to  808  CMR  2.04. 

(e)  The  Program  is  procured  under  Object  Code  M06.  as  a  formula 
procurement,  because  the  appropriation  is  earmarked  for  a  specifically 
identified  Provider  or  type  of  Provider,  and  the  amount  of  or  formula  for 
funding  is  specified. 

(2)  Non-Competitive  Procurement  lustification:  Approval.  In  all  cases  of 
non-competitive  procurement,  the  Purchasing  Agency,  prior  to  encumbering 
funds,  or  modifying  an  encumbrance  for  that  purpose  under  806  CMR  2.12. 
shall  develop  and  keep  on  file  a  written  justification  setting  forth  in  detail  the 
specific  grounds  for  applying  808  CMR  2.06(1).  In  the  case  of  an  emergency  or 
temporary  procurement  pursuant  to  808  CMR  2.06(l)(a),  the  justification  shall, 
to  the  extent  feasible,  indicate  the  expected  duration  of  the  emergency  or 
temporary  need,  and  the  non-competitive  approval  shall  be  limited  to  that 
time  period.  In  the  case  of  non-competitive  procurement  pursuant  to  808  CMR 
2.06(l)(c),  the  justification  shall  be  accompanied  by  a  copy  of  the  Purchasing 
Agency's  written,  satisfactorj-  evaluation  of  each  Provider's  performance. 
Justification  may  be  prepared  for  an  individual  procurement  or  a  class  of 
procurements  having  a  common  ground  for  exemption  from  competitive 
procurement.  A  copy  of  the  approved  justification  shall  be  filed,  together  with 
the  Agreement  or  amendment  to  which  it  pertains,  in  accordance  writh  808 
CMR  2.07(6),  and  the  Purchasing  Agency  shall  maintain  a  separate  file  of  all 
approved  justifications  for  public  viewing.  Each  Purchasing  Agency  shall 
forward  to  the  Division  of  Purchased  Services  for  review  on  July  1,  October  1, 
January  1,  and  April  1  a  list  of  non- competitive  procurements  approved  by  the 
Purchasing  Agency  for  the  prior  quarter. 

(3)  Emergency  Procurement.  A  Purchasing  Agency  may  reimburse  a  Provider 
for  imanticipated  emergency  services  debvered  to  one  or  more  clients,  for  a 
period  not  to  exceed  21  days  or  for  services  valued  up  to  53,000.  whichever  is 
less,  under  Object  Code  m68,  as  defined  in  the  Office  of  the  Comptroller  s 
Expenditure  Classification  Handbook.  Emergency  procurement  is  limited  to 
expenditures  for  direct  client  services  and  other  expenses  specifically  required 
in  the  debvery  of  those  direct  services.  If  the  need  for  emergency  services  is 
aaiticipated  to  continue  beyond  these  limits,  then  the  Purchasing  Agency  shall 
initiate  one  of  the  procurement  procedures  specified  in  808  CMR  2.06,  2.04  or 
2.05  prior  to  the  expiration  of  the  emergency  procurements  bmits.  However, 
one  limited  extension  of  the  emergency  procurement  bmits  may  be  granted  by 
the  DiNlsion  of  Purchased  Services,  if  a  Purchasing  Agency  submits  a  waiver  in 
accordance  with  808  CMR  2.03(3). 

2.07:   Written  Agreements 

(1)  Written  Agreement  Required.  No  obbgation  for  services,  other  than  those 
expenditures  under  808  CMR  2.06(3),  shall  be  incurred  by  a  Purchasing  Agency 
except  pursuant  to  a  written  Agreement  in  a  form  approved  as  prescribed  in 
808  CMR  2.07(2)  and  on  file  for  pubbc  \-iewing  at  the  Purchasing  Agency.  For 
emergency  procurements  under  808  CMR  2.06(3),  the  Purchasing  Agency  shall 
maintain  such  records  as  may  be  appropriate  to  document  emergency 
expenditures,  such  as  bills  for  services. 

(2)  Agreement  Form  Approval.  The  Division  of  Purchased  Services  shall  issue 
standard  contractual  forms  to  be  used  in  the  award,  amendment  or  renewal  of 
Agreements  executed  pursuant  to  608  CMR  2.00.  Except  as  otherwise  provided 
in  808  CMR  2.00,  the  form  of  any  written  Agreement  (including  any 
contractual  terms  or  conditions  of  general  appbcabibty)  shall,  at  a  minimum, 
incorporate  the  terms  specified  in  808  CMR  2.07(4)  and  shall  first  be  approved 
hy  the  Division. 

(3)  Negotiation.  The  Purchasing  Agency  and  the  Provider(s)  to  which  the 
Contract  or  Cooperative  Funding  Agreement  has  been  awarded  pursuant  to  808 
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CMR  2.04  or  2.06  may  engage  in  negotiations  leading  to  a  wntten  Agreement. 
In  the  case  of  competitive  procurement  pursuant  to  808  CMR  2.04, 
negotiations  shall  be  limited  to  terms  and  conditions  not  specifically  addressed 
in  the  RFP  and  the  Provider  s  written  proposal  and/or  matters  which  do  not 
significantly  alter  the  terms  of  the  written  proposal.  In  the  case  of  a 
Purchasing  Agency  other  than  the  Primary-  Program  Purchaser,  negotiations 
shall  be  limited  to  additional  terms  and  conditions  which  do  not  materially 
modify  the  statement  of  work,  fiscal  terms  or  other  terms  and  conditions 
agreed  between  the  Provider  and  the  Primary  Program  Purchaser,  in  either 
case,  the  amount  of  the  Provider  s  contribution,  as  stated  in  its  Proposal, 
pursuant  to  808  CMR  2.04(3),  of  unrestricted  funds  to  defray  the  cost  of 
services  shall  not  be  negotiable. 

(4)  Terms  of  Agreement.  The  written  Agreement  of  the  parties  shall 
incorporate  the  terms  set  forth  in  808  CMR  2.07(4)(a)-(d),  and  such  additional 
terms  and  conditions  as  may  be  necessary  to  express  the  fuU  and  complete 
Agreement  of  the  parties. 

(a)  Statement  of  Work  and  Objectives.  The  Agreement  shall  include  a  full 
and  detailed  description  of  the  scope  and  nature  of  the  Program  of  services 
to  be  rendered  by  the  Provider  including  any  minimum  or  mandator>- 
Program  requirements.  The  Agreement  also  shall  include  specific  and 
measurable  criteria  and  standards  that  can  be  quantified  and  related  to  the 
cost  data  for  computation  of  unit  cost  and  for  evaluating  the  Provider  s 
productivity  and  performance  in  relation  to  desired  individual  Client 
outcomes  or  overall  Program  objectives. 

(b)  Fiscal  Terms.  In  the  case  of  Fee-For-Service,  the  Agreement  shall 
cite  the  applicable  Division  of  Purchased  Services  or  Rate  Settmg 
Commission  regulation,  specify  the  Unit  Rate  and  its  effective  date,  and 
define  the  Service  Unit  and  any  limitations  on  billable  units.  Except  in  the 
case  of  Agreements  for  As-Needed  Services  or  Master  Ser\'ice  Agreements, 
the  Maximum  Obligation  shall  also  be  stated.  A  Fee-For-Service 
Agreement  may  provide  that  services  are  to  be  paid  at  rates  to  be 
determined  from  time  to  time  by  the  Division  of  Purchased  Services  or 
Rate  Setting  Commission.  In  such  cases,  the  then  current  rate  shall  be 
specified  in  the  Agreement.  In  the  case  of  Cost  Reimbursement,  the 
Agreement  shaU  state  the  Maximum  Obligation  and  shall  incorporate  a 
detailed  budget.  In  the  case  of  a  Cooperative  Funding  Agreement,  the 
Agreement  shall  state  the  agreed  amount  of  the  Provider  s  financial 
support  of  the  Program,  if  any.  In  all  cases,  the  Agreement  shall  specify 
the  method  and  scheduling  of  payments. 

(c)  Required  Reports  and  Applicable  References.  The  Agreement  shall 
describe  the  content,  timing,  and  where  applicable,  the  format  of  all 
reports  required  of  the  Provider  during  the  term  of  the  Agreement  and 
specifically  cite  all  applicable  statutes,  regulations,  policies,  and 
procedures. 

(d)  Duration  and  Terms  of  General  Applicability.  The  Agreement  shall,  at 
a  minimum,  specify  its  starting  and  ending  dates  and  provide  for 
termination  for  cause,  at  any  time,  upon  reasonable  notice.  In  addition,  the 
Agreement  may  provide  for  tennination  without  cause,  upon  proper  notice, 
and  for  automatic  renewal  on  an  annual  basis,  subject  to  the  limitations  set 
forth  is  808  CMR  2.10  and  2.11. 

(5)  Signatory  Authority.  The  Agreement  must  be  signed  and  dated  where 
indicated  on  the  Agreement  form  by  persons  authorized  to  bind  the  parties  in 
contract.  The  official  ha\'ing  statutory'  authority  to  act  for  the  Purchasing 
Agency  may  delegate  this  authority  to  a  subordinate,  pursuant  to  808  CMR 
2.03(11).  Documentation  of  the  authority  of  the  person  signing  on  behalf  of  the 
Provider,  such  as  the  Board  of  Director  s  Certificate  of  Vote  or  a  copy  of 
pertinent  provisions  of  the  corporate  charter,  bylaws,  trust,  or  partnership 
Agreement  must  be  attached  to  the  Agreement  or  Master  Agreement. 

(6)  Filing.  Promptly  upon  execution,  the  Purchasing  .Agency  shall  file  with 
the  Comptroller  a  complete  copy  of  the  Agreement  (subsequent  amendment  or 
renewal  form),  together  with  any  attachments  and  supporting  documentation 
required  by  these  regulations,  and  any  applicable  subcontracts  in  compliance 
with  the  applicable  flhng  requirements  of  the  Office  of  the  Comptroller. 
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2.08:  Subcontracts 

The  prior  written  approval  of  the  Purchasing  Agency  shall  be  required  for 
any  subcontracted  services  which  represent  a  significant  portion  of  the  total 
cost  of  the  Agreement  or  which  represent  a  significant  delegation  of  financial 
or  programmatic  responsibihty.  The  Purchasing  Agency  shall  ensure  that,  to 
the  fullest  extent  practical.  Providers  procure  subcontracted  services  on  a 
competitive  basis,  take  affirmative  measures  to  procure  services  from 
subcontractors  who  are  minority  business  enterprises  and/or  are  owmed  and 
operated  by  persons  with  disabilities  and  engage  subcontracted  services  upon 
contract  terms  and  conditions  identical  to  those  applicable  to  the  Provider. 
Execution  of  the  Agreement  shall  satisfy  the  requirement  of  prior  written 
approval  if  the  subcontractor  and  its  services  are  identified  therein. 
Notwithstanding  such  prior  approval,  the  Provider  is  accountable  for  the 
satisfactory  performance  of  its  subcontractors  and  for  adequate  oversight  of 
its  subcontractors  to  meet  state  and  federal  financial  and  program  reporting 
requirements.  Any  subcontract  for  which  prior  written  approval  is  required  but 
has  not  been  obtained  shall  be  considered  void  for  purposes  of  reimbursement. 

2.09:  Amendment 

(1)  Mutual  Agreement.  Any  Agreement  subject  to  these  regulations  may  be 
amended  by  mutual  Agreement  of  the  parties  provided  that  the  conditions  of 
808  CMR  2.09(2)  and  (3)  and  808  CMR  2.12  are  satisfied  and  provided  that  the 
Agreement,  as  amended,  does  not  constitute  so  substantial  a  change  from  the 
specifications  of  the  onginal  procurement  and  award  as  to  warrant  a  new 
procuremenL 

(2)  Written  Amendment.  All  amendments  which  materially  affect  the 
Agreement  of  the  parties  must  be: 

(a)  in  writing  which  conforms  to  the  requirements  of  808  CMR  2.07(2)  and 
(6); 

(b)  signed  by  persons  having  authority  to  act  for  the  Purchasing  Agency 
and  the  Provider  as  described  in  808  CMR  2.07(5); 

(c)  reference  the  original  Agreement; 

(d)  specify  the  terms  of  the  original  Agreement  to  be  amended:  and, 

(e)  specify  the  effective  date  of  the  amendment. 

(3)  Limitation  on  Increases  to  Maximum  Obligation.  An  Agreement  may  be 
amended  to  increase  the  Maximum  Obligation  up  to  123%  of  the  current  fiscal 
year  annualized  Maximum  Obligation,  if  the  Maximum  Obligation,  as  amended, 
does  not  exceed  150%  of  the  annualized  Maximum  Obligation  stated  in  the 
original  Agreement.  An  Agreement  may  be  amended  to  increase  the  Maximum 
Obligation  more  than  125%  of  the  current  fiscal  year  annualized  Maximum 
Obligation  if  either: 

(a)  the  amount  of  the  increase  is  for  additional  services  which  were 
competitively  procured  under  808  CMR  2.04,  in  which  case  the  increase  in 
the  Ma)dmum  Obligation  is  not  limited;  or, 

(b)  the  amount  of  the  increase  is  for  additional  services  which  were 
non-competitively  procured  under  808  CMR  2.06  and  the  onginal 
Agreement  was  procured  under  808  CMR  2.06.  in  which  case  the  Maximum 
Obligation,  as  amended,  may  not  exceed  150%  of  the  annualized  Maximum 
ObU^ation  stated  in  the  original  Agreement. 

2.10:  Renewal 

(1)  Annual  Renewal.  A  Contract  or  Cooperative  Funding  Agreement  shall 
automatically  be  renewed  on  an  annual  basis  for  the  period  stated  in  the 
original  Agreement,  as  specified  in  808  CMR  2.07(4)(d),  provided  that  the 
following  conditions  are  satisfied: 

(a)  the  original  award  was  subject  to  procurement,  at  least  as  often  as 
prescribed  m  808  CMR  2.11: 

(b)  the  conditions  of  608  CMR  2.12  are  satisfied; 

(c)  the  Provider's  performance  is  satisfactory  pursuant  to  808  CMR 
2.14(3); 

(d)  the  provider  has  been  prequalified  pursuant  to  806  CMR  2.14(4); 

(c)  the  terms  of  the  Agreement  specify  that  all  undertakings  of  the 
Commonwealth  are  subject  to  availability  of  funds;  and 
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2.10:  continued 

(f)  the  maximum  obligation  of  the  renewal  satifies  the  reqiuremcnts  of 
808  CMR  2.09(3). 

(2)  Terms  of  Renewal.  An  Agreement  may  be  renewed  either  by  its  terms  or 
with  amendment  to  its  terms. 

(3)  Written  Renewal.  The  Purchasing  Agency  shall  file  a  renewal  form  with 
the  Comptroller  in  a  format  approved  by  the  Division  of  Purchased  Services 
which  states  the  fiscal  terms  (808  CMR  2.07(3)(b))  to  be  in  effect  during  the 
renewal  period.  In  the  case  of  a  renewal  with  amendment,  the  renewal  form 
shall  also  specify  the  terms  of  the  original  Agreement  to  be  amended. 

2.11:    Procurement  Cvcles 

(1)  Procurement  Cvcle  Limits.  All  procurements  shall  be  subject  to 
competitive  procedures  pursuant  to  808  CMR  2.04,  Request  for  Qualifications 
procedures  pursuant  to  808  CMR  2.05,  or  justification  of  non-competitive 
procedures  pursuant  to  808  CMR  2.06  at  least  as  often  as  follows: 

(a)  in  the  case  of  Agreements  exempted  from  competitive  procurement  on 
an  emergency  or  temporary-  basis  pursuant  to  808  CMR  2.06(l)(a),  according 
to  the  timetable  set  forth  in  the  justification  but  at  least  annually: 

(b)  in  the  case  of  all  other  procurements,  at  least  once  every  five  years. 

(2)  Procurement  Cvcle  Plans.  The  Purchasing  Agency  shall  prepare  a 
procurement  cycle  plan  for  its  competitively  procured  programs  purchased 
imder  object  codes  M03,  MM3,  and  M05  and  its  As-Needed  Services.  The  plan 
shall  set  forth  a  schedule  of  procurement  for  each  such  program  t^'pe  or 
service.  For  As-Needed  Services,  the  plan  shall  also  set  forth  in  detail  how  the 
services  meet  the  criteria  in  808  CMR  2.02  and  how  the  Agency  shall  ensure 
the  equitable  utilization  of  all  qualified  Providers.  The  plan  may  take  into 
account  the  geographic  distribution  of  eligible  Providers,  the  chronological 
order  in  which  Providers  qualified,  the  relative  cost  of  each  qualified 
Provider's  Program,  the  Purchasing  Agency's  written  evaluations  of  the 
services  provided  by  eligible  Providers,  or  such  other  considerations  as  may  be 
appropriate  to  the  procurement.  The  plan  shall  be  submitted  to  the  Division  of 
Purchased  Services  upon  formulation  and  upon  amendment. 

(3)  Off-Cvcle  Procurement.  A  Purchasing  Agency  may  only  award  an 
Agreement  for  a  period  less  than  the  procurement  plan  anticipates,  by 
specifying  in  the  original  award  the  reasons  therefor.  A  Purchasing  Agency 
may  award  an  Agreement  pursuant  to  competitive  procurement  procedures 
specified  in  808  CMR  2.04  for  a  period  exceeding  the  limitations  in  808  CMR 
2.11(1)  if  the  request  meets  the  standards  established  by  the  Division  for 
off-cycle  procurement.  The  Purchasing  Agency  must  submit  written 
notification  of  any  off-cycle  procurement  to  the  Division. 

2.12:   Fiscal  Control 

(1)  Authorization  and  Enctnnbrance.  No  contractual  obligation  shall  be 
inoirred  until  the  expenditure  of  funds  has  been  authorized  by  the  Secretary  as 
required  by  M.G.L.  c.  29.  s.  29B  and  adequate  funds  have  been  encumbered  by 
the  Comptroller  for  that  purpose  in  accordance  with  the  policies  and 
procedures  set  forth  in  808  CMR  2.12(2)-(3). 

(2)  Availability  of  Funds.  No  Agency  shall  incur  any  contractual  obligation 
unless  there  are  sufficient  funds  available  to  satisfy  the  Agreement's  stated 
Maximum  Obligation,  and  the  anticipated  current  year  and  annualized  cost  of 
all  such  procurements  does  not  exceed  the  maximum  amount,  if  any,  specified 
in  legislative  language  governing  the  applicable  appropriation  account.  For 
these  purposes,  sufficient  funds  will  be  deemed  available,  if: 

(a)  in  the  case  of  an  Agreement  to  be  funded  vn\h  federal  monies,  a 
federal  agency  has  made  a  binding  commitment  to  the  Commonwealth,  as 
evidenced  by  the  release  of  funds,  a  letter  of  credit,  or  a  letter  of  intent  in 
an  amount  sufficient  to  meet  the  Agreement's  Maximum  Obligation,  and 
the  Agreement  satisfies  all  conditions  of  the  federal  award;  or 
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2.12:  continued 

(b)  in  the  case  of  an  Agreement  negotiated  prior  to  the  start  of  a  fiscal 
year  in  anticipation  of  appropriation,  the  Maximum  Obligations  of  all  such 
Agreements  are  subject  to  the  availability  of  funds  as  prescribed  by  the 
Secretary  of  EOAF. 

(3)   Authorization  and  Encumbrance  Procedures. 

(a)  Service  Request  (SR). 

1.  For  each  Agreement  or  group  of  Agreements  the  Purchasing  Agency 
shall  enter  an  SR  in  MMARS  in  accordance  with  the  instructions 
pubUshed  by  the  Comptroller. 

2.  The  Secretary  may  indicate  his  approval  of  the  Agreement  by 
signing  the  SR.  or  may  delegate  his/her  approval  in  accordance  with  808 
CMR  2.03(11);  provided  that  the  authorized  signatorj'  shall  approve 
Service  Requests  only  in  conformance  with  the  Secretary's  instructions 
as  provided  herein. 

3.  No  payments  shall  be  made  prior  to  the  date  the  SR  and  applicable 
Agreement  documents  are  filed  vvnth  the  Comptroller's  Office. 

4.  For  each  encumbrance,  MMARS  automatically  confirms  the 
availability  of  funds  sufficient  to  meet  the  Maximum  Obligation 
specified  in  the  SR. 

5.  Upon  filing  a  completed  Agreement  as  described  in  808  CMR 
2.07(6),  the  Comptroller  shall  encumber  funds  by  appropriate  entry  to 
MMARS. 

(b)  Service  Modification  (SM).  W'henever  the  termination  or  amendment  of 
an  Agreement  or  approval  of  rate  results  in  a  change  to  any  information 
required  by  the  Comptroller  to  be  entered  in  MMARS  as  a  part  of  the 
Service  Request,  the  Purchasing  Agency  shall  enter  in  MMARS  a  Service 
Modification,  in  accordance  vnlh  the  procedures  set  forth  in  808  CMR 
2.12(3)(a). 

2.13:  Payment 

(1)  Rates.  Payment  shall  be  made  in  accordance  with  the  rates  and  effective 
dates  certified  by  the  State  Agency  designated  by  law  to  set  rates.  The 
Division  of  Purchased  Services  shall  be  responsible  for  the  pricing  of  all  social 
service  programs,  excluding  any  program  or  service  which  is  reimbursable 
tinder  Title  XIX  of  the  Social  Security  Act.  The  Rate  Setting  Commission, 
subject  to  the  approval  of  the  Department  of  Public  Welfare,  sets  rates  for 
Title  XDi  reimbursable  services. 

(2)  Payment  Procedures.  Procedures  for  invoicing  and  payment  shall  be 
governed  by  the  terms  of  the  Agreement  consistent  vnlh  rules  and  regulations 
promulgated  by  the  Comptroller,  the  Secretary,  and  the  Division  of  Purchased 
Services. 

(3)  PaMnent  Limitations. 

(a)  No  obligation  for  payment  shall  be  incurred  on  account  of  services 
THidered  pnor  to  the  Contract  Start  Date. 

(b)  No  payment  shall  be  authorized  by  the  Comptroller  prior  to  the 
Contract  Start  Date  with  the  exception  that  payment  may  be  made  for 
services  rendered  no  earlier  than  15  days  prior  to  said  date,  upon  approval 
by  the  Assistant  Commissioner  of  the  Division,  as  delegated  by  EOAF,  of  a 
<*Titten  request  for  start  date  retroactivity  submitted  by  the  Purchasing 
Agency  and  approved  by  the  Secretary  in  charge  of  said  Agency. 

(c|  No  payment  shall  be  authorized  by  the  Comptroller  until: 

1.  the  Agreement  and  related  documents  have  been  filed  with  the 
Comptroller  as  required  by  806  CMR  2.07(6); 

2.  an  encumbrance  of  funds  for  that  purpose  has  occurred  in 
accordance  with  808  CMR  2.12:  and 

3.  the  Division  of  Purchased  Services  or  Rate  Setting  Commission,  as 
provided  in  808  CMR  2.13(1),  has  certified  a  rate  to  the  Comptroller  and 
the  certified  rate  agrees  with  the  payment  terms  of  the  Agreement  and 
enctvnbrance. 
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2.14:    Contract  Administration 

(1)  Contract  Performance  Manager  Responsibilities.  The  Purchasing  Agency 
shall  appoint  a  Contract  Performance  Manager  for  each  Agreement.  The 
Contract  Performance  Manager  shall  be  Responsible  for  monitoring  the 
Provider's  comphance  with  all  terms  of  the  Agreement  and  for  assuring 
satisfactory-  performance  of  all  undertakings  assumed  by  the  Purchasing 
Agency  m  the  Agreement. 

(2)  Notice  to  Providers.  The  Purchasing  Agency  shall  notify  the  Provider 
promptly  of  the  date  upon  w-hich  services  may  be  rendered  pursuant  to  808 
CMR  2.12(3)(a)  and  shall  promptly  furnish  the  Provider  with  a  copy  of  the  fully 
executed  Agreement,  any  subsequent  amendments,  and  any  renewals. 

(3)  Annual  Review.  The  Purchasing  Agency  shall  at  least  annually  conduct  a 
review  of  the  Provider's  performance  under  the  Agreement. 

(4)  Prequalification  of  Providers.  Each  Secretary  in  consultation  with  the 
Division  shall  develop  procedures  to  annually  review  the  Provider's  financial 
viabiUty,  including  compliance  with  Commonwealth  corporate  and  tax 
requirements.  Purchasing  Agencies  cannot  enter  into  Agreements  with 
Providers  who  have  not  been  prequalified  to  conduct  social  services 
contracting. 

2.15:  Debarment 

(1)  Scope  and  Application  of  Debarment.  The  provisions  of  808  CMR  2.15 
shall  be  used  when  determining  whether  grounds  for  debarment  or  suspension 
exist  and  for  debarring  or  suspending  a  Provider,  employee  or  related  party  (as 
defined  in  808  CMR  1.02)  of  a  Provider  where  the  grounds  for  debarment  arose 
prior  to  the  effective  date  of  St.  1991,  c.  550  or  in  those  circumstances  which 
do  not  fall  within  the  regulations  of  the  Executive  Office  of  Administration 
and  Finance  developed  to  implement  the  provisions  of  St.  1991.  c.  550. 

(a)  The  Assistant  Commissioner  of  the  Division  of  Purchased  Services  or 
designee  may,  where  sufficient  grounds  have  been  found,  determine  that  a 
particular  Provider  and/or  an  employee  or  related  party  of  a  Provider  is 
ineligible  for  award  of  any  contract  for  the  furnishing  of  a  social  service 
program  for  a  specified  period  of  time  commensurate  with  the  seriousness 
of  the  cause(s). 

(b)  A  debarment  may  include  all  known  affiliates  of  a  Provider.  The 
decision  to  include  a  known  affiliate  within  the  scope  of  a  debarment  shall 
be  made  on  a  case-by-case  basis,  after  giving  due  regard  to  all  relevant 
facts  and  circumstances.  An  affiliate,  entity  or  individual  may  not  be 
debarred  unless  it  is  afforded  prior  notice  and  opportunity  for  a  hearing  in 
accordance  with  the  provision  of  808  CMR  2.15(3)(b). 

(c)  During  a  period  of  debarment,  offers,  bids,  proposals  or  quotes  shall 
not  be  sobcited  or  considered  from  debarred  organizations  or  mdividuals. 
and  Providers  shall  not  sub-contract  for  services  with  debarred 
organizations  or  individuals  on  any  public  contract,  including  for 
management  services  and  suppbes. 

(d)  Debarment  is  a  tool  to  protect  the  public  interest.  As  such  it  is  not  a 
substitute  for  remedies  provided  by  contract  or  for  the  review  of  Provider 
financial  viabibty  and  compbance  with  regulatory  and  statutory  provisions 
provided  by  prequabfication.  It  is  a  complementary  tool  for  use  in 
appropriate  circumstances. 

(e)  In  appropriate  circumstances,  the  Assistant  Commissioner  or  designee 
may  limit  the  participation  of  a  Provider  in  partictilar  programs,  for 
example,  a  Provider  might  be  prohibited  from  participating  in  the  program 
or  programs  under  which  the  cause  for  debarment  arose,  instead  of 
imposing  debarment. 

(2)  Grounds  for  Debarment.  Debarment  may  be  imposed  upon  an  organization 
or  individual  upon  a  finding  by  the  Assistant  Commissioner  or  designee  that  the 
foUoM'ing  conditions  relative  to  the  organization  or  individual  exist: 

(a)  Conviction  or  final  adjudication  by  a  court  or  administrative  agency  of 
competent  jurisdiction  of  any  of  the  following  offenses: 
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1.  a  criminal  offense  incident  to  obtaining  or  attempting  to  obtain  a 
pubbc  or  pnvate  contract  or  subcontract,  or  in  the  performance  of  such 
contract  or  subcontract: 

2.  a  criminal  offense  involving  embezzlement,  theft,  forger^',  briber^', 
falsification  or  destruction  of  records,  receiving  stolen  property  or  any 
other  offense  indicating  a  lack  of  business  integrity  or  business  honesty 
which  seriously  and  directly  affects  the  organization  s  or  individual's 
present  responsibility  as  a  public  contractor; 

3.  a  criminal  offense  involving  neglect  or  abuse  of  a  client(s)  or  of  a 
person(s): 

4.  a  violation  of  state  or  federal  antitrust  laws  arising  out  of  the 
submission  of  bids  or  proposals; 

5.  a  violation  of  state  or  federal  laws  regulating  campaign  contributions; 

6.  a  violation  of  M.C.L.  c.  268A; 

7.  repeated  or  aggravated  violation  of  any  state  or  federal  law 
regulating  hours  of  labor,  prevailing  wages,  overtime  pay,  equal  pay  or 
child  labor; 

8.  repeated  or  aggravated  violation  of  any  state  or  federal  law 
prohibiting  discrimination; 

9.  repeated  or  aggravated  violation  of  any  state  or  federal  law 
regulating  labor  relations  or  occupational  health  or  safety; 

10.  failure  to  comply  with  federal  or  state  laws  or  regulations 
concerning  the  payment  of  any  tax  or  the  filing  of  any  required  document 
xsnth  the  appropriate  tax  agency;  or 

(b)  Substantial  evidence  as  determined  by  the  Assistant  Commissioner  or 
designee  of  any  of  the  following  acts: 

1.  willful  supphang  of  materially  false  information  incident  to  obtaining 
or  attempting  to  obtain  or  performing  any  public  contract  or  subcontract; 

2.  willful  failure  to  comply  with  record  keeping  and  accounting 
requirements  prescribed  by  law,  regulation  or  contract: 

3.  failure  to  perform  or  unsatisfactory  performance  in  accordance  with 
the  terms  of  one  or  more  contracts,  provided  that  such  failure  to  perform 
or  unsatisfactory'  performance  has  occurred,  or  has  come  to  the  attention 
of  Commonwealth  agencies,  wnthin  a  reasonable  period  of  time  preceding 
the  determination  to  debar,  and  provided  further  that  such  failure  to 
perform  or  unsatisfactory  performance  was  not  caused  by  factors  beyond 
the  organization '  s  or  individual  s  control; 

4.  a  pattern  of  seriously  deficient  programmatic  and/or  administrative 
performance;  or 

(c)  The  organization  or  individual  is  subject  to  a  debarment  order  or 
determination  by  another  state  or  the  federal  government. 

(d)  In  determining  whether  to  debar  and/or  the  period  of  debarment,  all 
mitigating  facts  and  circumstances  shall  be  taken  into  consideration.  Except 
as  precluded  by  statute,  a  debarment  may  be  removed  or  the  period  thereof 
may  be  reduced  by  the  Assistant  Commissioner  or  designee  upon  the 
submission  of  an  application  supported  by  documentary  evidence  setting 
forth  appropnate  grounds  for  the  granting  of  relief,  such  as  newly  discovered 
material  evidence,  reversal  of  a  judgment  or  conviction,  bona  fide  change  of 
ovmership  or  management,  or  the  elimination  of  the  cause  for  which  the 
debarment  was  imposed. 

(3)  Process  for  Debarment. 

(a)  No  orgamzation  or  individual  may  be  debarred  unless  the  Assistant 
Commissioner  or  designee  has  first  informed  the  orgamzation  or  individual 
by  written  notice  of  the  proposed  debarment,  mailed  by  registered  or 
certified  mail  to  the  Provider  s  last  known  address,  except  where  the 
Assistant  Commissioner  or  designee  determines  that  immediate  suspension  is 
necessary'  to  protect  the  public  interest,  in  which  case  the  suspension  shall 
take  effect  immediately  and  notice  shall  be  mailed  to  the  Provider  at  the 
earliest  opportunity. 

(b)  The  notice  shall  inform  the  organization  or  individual  of  the  reasons  for 
the  debarment  and  shall  state  that  the  organization  or  individual  will  be 
afforded  an  opportunity  for  a  hearing  if  the  organization  or  individual  so 
requests  in  writing  to  the  Assistant  Commissioner  or  designee  within  14  days 
of  postmark,  or  receipt  in  hand,  whichever  is  earlier,  of  notice. 
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(c)  A  hearing  requested  under  BOfi  CMR  2.15(3(b))  shall  be  conducted  wjthin 
30  days  of  receipt  of  the  request,  unless  the  Assistant  Commissioner  or 
designee  grants  additional  time  therefor. 

(d)  The  hearing  shall  be  conducted  according  to  the  rules  for  the  conduct  of 
ad)udJcator>'  heanngs  established  by  tne  Secretan  of  EOAF  pursuant  to 
M.G.L.  c.  30A. 

(e)  The  Assistant  Commissioner  or  designee  shall  issue  a  written  decision 
which  makes  specific  findings  that  there  is  substantia)  evidence  to  support 
the  debarment  and  the  length  thereof,  in  order  to  protect  the  integrity  of 
the  public  contractmg  or  service  delivery  process. 

(f)  The  orgamzation  or  individual  shall  be  notified  forthwith  of  the  decision 
by  registered  or  certified  mail,  and  of  the  right  to  judicial  review. 

2.16:  Severabilitv 

The  provisions  of  808  CKfR  2.00  are  severable,  and,  if  any  provision  of  808 
CMR  2.00  or  its  application  shall  be  held  to  be  invalid  or  unconstitutional,  such 
invalidity  shall  not  be  construed  to  affect  the  validity  or  constitutionality  of  any 
remairung  provisions  of  808  CMR  2.00  or  application  of  such  provisions  to 
providers  or  fiscal  intermediaries  under  circumstances  other  than  those  held 
invalid. 


REGULATORY  AUTHORITY 

808  CMR  2.D0:    M.G.L.  c.  29,  s.  29B;  St.  1992,  c.  133.  s.  113. 
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GENERAL  CONDITIONS  OF  THE  MASTER  AGREEMENT 
FOR  SOCIAL  SERVICE  CONTRACTS  UNDER  808  CMR  2.00 

Approved  May  15,  1992 
by  the  Secretary  of  Administration  and  Finance 

I.    SCOPE,  INTEGRATION  AND  EFFECTFVE  DATES 

This  document,  the  General  Conditions  of  the  Master  Agreement,  is  a  required  contract  document 
for  the  purchase  of  a  social  service  program  under  Division  of  Purchased  Services  regulation  808 
CMR  2.00  and  M.G.L.  c.  29,  s.  29B. 

Consolidated  within  these  General  Conditions  are  contract  provisions  of  general  applicability  to 
social  service  programs.  These  General  Conditions  are  incorporated  by  reference  and  are  made  a 
part  of  the  Master  Agreement  entered  into  by  Providers  of  social  service  programs.  The 
provisions  of  the  General  Conditions  are  in  addition  to  the  provisions  of  any  Service  Contract(s) 
and  any  other  documents  included  within  the  Master  Agreement. 

The  General  Conditions  approved  May  15,  1992  supersede  the  General  Conditions  approved  by 
the  Secretary  of  Administration  and  Finance  on  March  8,  1990.  They  are  applicable  to  all 
Service  Contracts,  including  renewals  of  Service  Contracts  procured  in  prior  years,  beginning  on 
or  after  July  1,  1992.  A  Provider  which  renews  a  Service  Contract  with  a  Purchasing  Agency 
will  be  deemed  to  have  agreed  to  the  General  Conditions  of  the  Master  Agreement  which  are  in 
effect  on  the  effective  date  of  the  renewal  contract. 

n.  DEFIMTIONS 

The  following  words  used  in  these  General  Conditions  shall  have  the  meanings  ascribed  to  them 
below,  unless  the  context  requires  otherwise: 

Client.  Individual(s)  eligible  for  and/or  receiving  services  provided  under  a  Ser\'ice  Contract. 

Client  Record.  Any  record,  file,  or  document  pertaining  to  a  client  which  contains  personal  data. 

Days.  In  this  document  days  shall  mean  calendar  days.  Should  a  date  fall  on  a  weekend  or 
holiday,  the  effective  date  shall  be  the  next  business  day. 

Division  of  Purchased  Services.  An  agency  within  the  Executive  Office  of  Administration  and 
Finance. 

Executive  Office.  An  entity  established  by  M.G.L.  c.  6A,  s.2  or  c.  7,  s.2. 

Holder  of  Personal  Data.  Any  person  or  entity  as  defmed  in  M.G.L.  c.  66A  which  contracts  or 
has  an  arrangement  with  a  Purchasing  Agency  whereby  it  holds  personal  data  as  part  or  as  a  result 
of  performing  a  governmental  or  public  ftmction  or  purpose. 

Master  Agreement.  The  primary  contractual  agreement  entered  into  between  a  Principal 
Purchasing  Agency  and  a  Provider,  containing  standard  provisions  but  having  no  date  of 
termination.  The  Master  Agreement,  which  may  be  amended  from  time  to  time,  includes  the 
General  Conditions,  one  or  more  Service  Contracts  and  other  documents  specifically  incorporated 
therein.  It  is  also  referred  to  herein  as  the  Agreement. 

Personal  Data.  Any  information  as  defined  in  M.G.L.  c.  66A  concerning  an  individual  which, 
because  of  name,  identifying  number,  mark  or  description  can  be  readily  associated  with  a 
particular  individual. 
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Principal  Purchasing  Agency.  The  Purchasing  Agency  which,  at  the  time  of  the  execution  of  the 
Master  Agreement,  has  contracted  for  the  largest  aggregate  amount  of  state  Ser\'ice  Contract 
obligations  with  the  Provider,  as  designated  by  the  Executive  Office  which  oversees  the 
Purchasing  Agency's  operations. 

Provider.  A  sole  proprietor,  corporation,  partnership,  organization,  trust,  or  association  agreeing 
to  provide  programs  of  social  services  to  clients  of  the  Purchasing  Agency. 

Purchasing  Agency.  Any  executive  office,  board,  commission,  depanment,  or  division  of  the 
Commonwealth  of  Massachusetts  which  is  authorized  to  procure  social  service  programs  under 
the  General  Laws  of  the  Commonwealth  and  which  is  party  to  a  Service  Contract.  Also  referred 
to  as  Agency. 

Service  Contract.    A  legally  binding  and  enforceable  agreement  to  purchase  client  ser\'ices  from 
a  Provider  in  consideration  of  compensation  to  be  paid  by  the  Commonwealth,  executed  in  the 
name  of  the  Commonwealth  by  a  Purchasing  Agency  and  incorporated  into  the  Master 
Agreement.  In  these  General  Conditions,  the  term  Service  Contract  also  includes  contract 
amendments  and  renewals. 

m.  GENERAL 

A.  COMPLIANCE  WITH  APPUCABLE  STATUTES,  REGULATIONS  AND  MANUALS 

In  addition  to  the  statutes  and  regulations  cited  in  the  anicles  of  these  General  Conditions,  the 
Provider  shaD,  in  performing  the  Master  Agreement,  comply  with  all  applicable  provisions  of 
the  statutes,  ordinances,  regulations,  policies  and  manuals  cited  in  the  Ser\'ice  Contract. 

B.  CONFUCT  OF  INTEREST 

The  Provider  shall  not  enter  into  any  arrangement  whereby  the  Provider  knowingly  employs 
or  compensates  any  present  or  former  employee  of  the  Commonwealth  during  the  term  of 
this  Agreement,  unless  such  arrangement  is  permitted  under  the  provisions  of  M.G.L.  c. 
268A. 

C.  PUBU  CATIONS 

The  Provider  shall  not  disseminate,  reproduce,  display  or  publish  any  repon,  map, 
information,  data  or  other  materials  or  documents  expressly  required  or  produced  in  whole  or 
in  part  pursuant  to  the  Master  Agreement  or  Service  Contract,  nor  shall  any  such  report, 
map,  information,  data  or  other  materials  or  documents  be  the  subject  of  an  application  for 
patent  or  copyright  by  or  on  behalf  of  the  Provider,  without  the  prior  written  consent  of  the 
Purchasing  Agency,  which  shall  not  be  unreasonably  withheld  or  delayed. 

If  the  Provider  prepares,  publishes  or  distributes  any  brochure,  periodical  or  other 
publication,  describing  any  programs  the  costs  of  which  are  funded  at  least  in  part  by  the 
Master  Agreement  or  Service  Contract,  then  any  such  publication  shall,  unless  the 
F^irchasing  Agency  directs  otherwise,  contain  a  prominently  displayed  statement  to  that  effect 
[e.g.  "This  agency  and  its  programs  are  funded,  in  whole  or  in  pan,  by  contracts  with  the 
(Purchasing  Agency)"]. 

D.     ANn-BOYCOTT  COVENANT 

The  Provider  warrants,  represents  and  agrees  that  during  the  period  the  Master  Agreement  is 
in  effect,  neither  it  nor  any  affiliated  company,  as  hereafter  defined,  shall  panicipate  in  or 
cooperate  with  an  international  boycon,  as  defined  in  Sec.  999(b)  (3)  and  (4)  of  the  Internal 
Revenue  Code  of  1954,  as  amended,  or  shall  engage  in  conduct  declared  to  be  unlawful  hy 
M.G.L.  c.  151E,  s.  3.  If  there  shall  be  a  breach  in  the  warranty,  representation  and 
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agreement  contained  in  this  paragraph,  then  without  limiting  such  other  rights  as  it  may  have, 
the  Principal  Purchasing  Agency  shall  be  entitled  to  rescind  the  Master  Agreement.  As  used 
herein,  an  affiliated  company  shall  be  (a)  any  business  entity  of  which  at  least  51  %  of  the 
ownership  interests  are  directly  or  indirectly  owned  by  the  I*rovider  or  by  a  person  or  persons 
or  a  business  entity  or  entities  which  directly  or  indirectly  owns  at  least  51  %  of  the 
ownership  interest  of  the  Provider  or  (b)  any  business  entity  which  directly  or  indirectly  owns 
51  %  of  the  Provider. 

E.    CERTEHCATIONS  OF  COMPLIANCE 

By  entering  into  the  Master  Agreement  and  as  further  set  forth  in  Attachment  3  of  the  Master 
Agreement,  the  Provider  warrants,  represents,  agrees  and  certifies,  under  the  pains  and 
penalties  of  perjury,  to  the  following: 

1.  TAXES 

Pursuant  to  M.G.L.  c.  62C,  s.  49A,  as  amended,  the  Provider  has  filed  all  state  tax 
returns,  paid  all  taxes  and  is  in  compliance  with  all  laws  of  the  Commonwealth  relating 
to  taxes; 

2.  EMPLOYMENT  SECURITY  CONTRIBUTIONS  (WORKERS'  COMPENSATION 
INSURANCE) 

Pursuant  to  M.G.L.  c.  151A,  s.  19A,  the  Provider  is  in  compliance  with  all  laws  of  the 
Commonwealth  relating  to  contributions  and  payments  in  lieu  of  contributions  to  the 
Employment  Security  System; 

3.  DISCLOSURE  OF  PERSONS  WITH  FINANCIAL  INTERESTS  IN  THE 
AGREEMENT 

Pursuant  to  M.G.L.  c.  7A,  s.  6,  the  Provider  has  filed  a  statement  under  the  pains  and 
penalties  of  perjury  setting  forth  the  names  and  addresses  of  all  persons  having  a 
fmancial  interest  in  its  Service  Coniract(s)  with  the  Commonwealth.  Persons  whose 
interest  consists  of  holding  of  one  percent  or  less  of  the  capital  stock  of  a  corporation 
need  not  be  disclosed; 

4.  SECRETARY  OF  STATE  AND  ATTORNEY  GENERAL  FILINGS 

Pursuant  to  M.G.L.  c.  156B,  s.  109  (business  corporations),  c.  180,  s.  26A  (non-profit 
corporations),  c.  181,  s.  4  (foreign  corporations)  or  c.  12,  s.  8F  (public  charities),  the 
Provider  has  filed  all  required  certificates  and  reports  with  the  Massachusetts  Secreiar>' 
of  Stale  and  the  Massachusetts  Attorney  General's  Office,  Public  Charities  Division; 

5.  PROVISION  OF  CHILD  CARE 

This  certification  applies  only  to  a  Provider  initially  awarded  a  Service  Contract  on  or 
after  July  1,  1992.  Pursuant  to  St.  1990,  c.  521,  s.  7,  as  amended  by  St.  1991,  c.  329. 
and  102  C.M.R.  12.00,  the  Provider  is  either  a  "qualified  employer"  because  it  has  fifty 
(50)  or  more  full-time  employees  and  has  established  a  dependant  care  assistance 
program,  child  care  tuition  assistance,  or  on-site  or  near-site  subsidized  child  care 
placements  or  is  an  "exempt  employer"; 


3 


6. 


DEBARMENT 


The  Provider  is  not  currently  debarred  or  suspended  by  the  Commonwealth  of 
Massachusetts,  or  any  of  its  entities  or  subdivisions,  under  M.G.L.  c.  29,  s.  29F,  as 
amended,  by  another  stale  or  by  the  federal  government; 

7.    NOTICE  OF  CHANGE  OF  STATUS 

If  during  the  term  of  the  Master  Agreement,  the  Provider  experiences  a  change  in  status 
relative  to  paragraphs  (1)  -  (6)  above,  the  Provider  shaU  provide  written  notice  of  the 
change  to  the  Principal  P*urchasing  Agency  within  ten  (10)  calendar  days  of  the  Provider 
receiving  notice  of  such  change. 

Upon  notice  of  a  breach  in  any  of  the  above  warranties,  representations  or  agreements, 
and  without  limiting  other  rights  it  may  have,  the  Principal  Purchasing  Agency  may 
terminate  the  Master  Agreement. 

IV. CONTRACT  ADMINISTRATION 

A.  GENERAL 

1.  SIGNATORY  AUTHORITY 

The  Master  Agreement,  and  any  Service  Contracts  pursuant  to  the  Agreement,  must  be 
signed  and  dated  by  persons  authorized  to  bind  the  panies  in  contract.  The  official 
having  statutory  authority  to  act  for  the  Purchasing  Agency  may  delegate  this  authority 
to  a  subordinate;  however,  a  written  copy  of  such  delegation  must  be  filed  with  the 
Office  of  the  Comptroller.  Documentation  of  the  authority  of  the  person  signing  on 
behalf  of  the  Provider,  such  as  the  Clerk's  Cenificate  of  the  Director's  Vote,  or  a  copy 
of  pertinent  provisions  of  the  corporate  charter,  by-laws,  trust,  or  partnership  agreement 
must  be  attached  to  the  Master  Agreement.  Such  designation  may  be  changed  during  the 
period  of  this  Master  Agreement  only  by  written  notice  and  shall  constitute  an 
amendment  to  the  Master  Agreement. 

2.  nUNG 

Upon  execution,  the  Purchasing  Agency  shall  file  with  the  ComptroUer  a  complete  copy 
of  the  Master  Agreement  and  Service  Contracts,  as  well  as  any  subsequent  amendments 
to  these  documents. 

3.  NOTICE 

Unless  otherwise  specified  herein,  any  notice,  approval,  request  or  demand  hereunder 
from  either  party  to  the  other  shall  be  in  writing,  shall  be  signed  by  the  authorized 
signatory  or  designee  of  the  notifying  party,  shall  be  sent  by  certified  mail,  postage 
prepaid,  or  delivered  in  hand,  and  shall  be  deemed  to  have  been  given  three  (3)  calendar 
days  from  the  date  of  postmark  or  when  delivered  personally. 

4.  NOTICE  OF  FEDERAL  FUNDS  FURNT.^HFD 

The  Commonwealth  shall  make  its  best  efforts  to  notify  the  Provider  of  the  amount  of 
any  federal  funds  furnished  to  the  Provider  by  the  Commonwealth.  The  Provider  is 
responsible  for  satisfying  its  federal  fmancial  reporting  requirements. 
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B.  REPORTS 


The  Service  Contract  shaU  specify  reports  required  by  applicable  statutes,  regulations,  or 
authorities,  to  be  submitted  to  the  Purchasing  Agency,  including  the  time  periods  for 
submission.  In  addition,  the  Service  Contract  may  specify  such  other  reports  and  time 
periods  for  submission  as  are  required  by  the  Purchasing  Agency  to  comply  with  state  or 
federal  statutes,  regulations,  or  guidelines  or  as  are  needed  by  the  Purchasing  Agency  to 
monitor  and  evaluate  the  program  of  services,  to  substantiate  its  claims  to  federal 
reinibursement  for  funding  provided  hereunder,  or  to  plan  or  assess  systems  of  service 
delivery. 

C.  ASSIGNMENT  AND  DELEGATION 

The  Provider  shall  not  assign,  delegate  or  othen\'ise  transfer  any  obligation  or  interest  in  the 
Master  Agreement  or  Service  Contract,  except  as  provided  in  sections  IV(C)(1)  and 
IV(C)(2). 

1.  SUBCONTRACT 

No  significant  portion  of  the  services  to  be  rendered  by  the  Provider  pursuant  to  the 
Service  Contract  shall  be  subcontracted  to  any  other  person  or  entity  without  the  timely 
prior  written  consent  of  the  Purchasing  Agency,  which  shaU  not  be  unreasonably 
withheld  or  delayed.  The  I*rovider  shall  be  responsible  to  the  Purchasing  Agency  for  the 
performance  of  said  subcontractor.  A  subcontract  shall  not  rebeve  or  discharge  the 
Provider  from  any  obligation  or  liability  under  the  Master  Agreement,  including  these 
General  Conditions  and  the  Service  Contract.  Execution  of  the  Service  Contract  shall 
satisfy  the  requirement  of  prior  written  approval  if  the  subcontractor  and  its  services  are 
identified  in  the  Service  Contract.  When  more  than  525,000  of  federal  funds  which  are 
furnished  to  the  Provider  by  the  Commonwealth  are  passed  down  to  the  subcontractor, 
the  subcontract  must  contain  a  provision  that  the  subcontractor  will  comply  with  federal 
single  audit,  cost  principles  and  administrative  requirements  of  0MB  Circular  A- 133, 
entitled  "Audits  of  Institutions  of  Higher  Education  and  Other  Nonprofit  Institutions." 
OMB  Circular  A- 122,  entitled  "Cost  Principles  for  Nonprofit  Organizations,"  and  0MB 
Circular  A-1 10,  entitled  "Grants  and  Agreements  with  Institutions  of  Higher  Education, 
Hospitals,  and  Other  Nonprofit  Organizations." 

2.  ASSIGNMENT  OF  RECEIVABLES 

Claims  for  money  due  or  to  become  due  to  the  Provider  from  the  Purchasing  Agency 
hereunder  may  be  assigned  to  a  bank,  trust  company  or  other  financial  institution,  or  a 
court-appointed  receiver  without  prior  consent  of  the  Purchasing  Agency,  provided  that 
notice  of  any  such  assignment  is  furnished  promptly  to  the  Purchasing  Agency.  The 
Purchasing  Agency  is  responsible  for  prompt  notification  of  such  assignment  to  the 
Comptroller. 

D.  FURNISHINGS  AND  EQUIPMENT 

Title  to  fiimishings  and  equipment  of  a  value  of  $500  or  more,  with  a  useful  life  of  more 
than  a  year,  and  purchased  pursuant  to  the  capital  budget  of  a  Service  Contract  shall  vest  in 
and  be  retained  by  the  Purchasing  Agency. 
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E.  AMENDMENT 

1.  MASTER  AnRPFMFNT 

The  Master  Agreement  may  be  amended  only  by  a  written  document  which  is  signed  by 
persons  authorized  under  section  IV(A)(1).  Articles  of  these  General  Conditions  may  be 
amended  only  with  the  prior  written  approval  of  the  Assistant  Commissioner  of  the 
Division  of  Purchased  Services  or  other  designee  of  the  Secretary  of  Administration  and 
Finance. 

2.  SERVICE  CONTRACT 

In  the  event  that  any  condition  or  circumstance  subsequent  to  the  execution  of  the 
Service  Contract  necessitates  significant  modification  to  the  provisions  of  the  Service 
Contract,  or  alters  the  type  or  amount  of  resources  required  to  deliver  services,  such 
modification  must  be  agreed  to  by  the  Provider  and  Purchasing  Agency  and  requires  a 
formal  written  amendment  to  the  Service  Contract.  Such  an  amendment  must  be  filed  by 
the  Purchasing  Agency  with  the  Comptroller. 

F.  TERMINATION 

1.  GENERAL 

Service  Contracts  pursuant  to  the  Master  Agreement  shall  terminate  on  the  date  specified 
in  the  Service  Contract,  unless  renewed  as  allowed  by  applicable  regulation  or  policy,  or 
upon  any  of  the  events  or  conditions  set  forth  in  sections  IV (F)(2)  -  (6).  Termination  of 
the  Master  Agreement  under  any  condition  renders  null  and  void  any  Service  Contracts 
executed  pursuant  to  the  Master  Agreement.  The  Principal  Purchasing  Agency  shall  be 
the  party  to  terminate  the  Master  Agreement  on  behalf  of  the  Commonwealth.  In  the 
event  that  the  Service  Contract  is  to  be  terminated  under  sections  IV (F)(2)  -  (6),  the 
Purchasing  Agency  shall  be  the  party  to  terminate  the  Service  Contract  on  behalf  of  the 
Commonwealth. 

2.  EARLY  TERMINATION:  BREACH  OR  DEFAULT 

a)  In  the  event  that  either  party  fails  to  fulfill  its  obligations  under  the  Master 
Agreement  or  a  Ser\'ice  Contract,  before  the  other  party  may  terminate  the  Master 
Agreement  or  Service  Contract,  such  pany  must  specify  any  alleged  default  or 
breach  in  writing,  allowing  a  reasonable  time,  but  not  less  than  thirty  (30)  calendar 
days,  for  correction  thereof.  If  adequate  correction  is  not  made,  the  party  alleging 
default  or  breach  may  subsequently  terminate  the  Master  Agreement  or  Sen  ice 
Contract  by  sending  a  notice  of  termination,  containing  specification  of  reasons,  at 
least  fifteen  (15)  calendar  days  before  the  date  of  termination. 

b)  In  the  event  that  a  party's  default,  breach  or  any  intervening  casualty  poses  an 
immediate  threat  to  the  life,  health  or  safety  of  a  client,  either  party  may  terminate 
the  Master  Agreement  or  the  Service  Contract,  without  opportunity  for  correction  by 
the  other,  by  giving  notice  of  termination  effective  immediately.  However,  within 
five  (5)  calendar  days  of  the  effective  date  of  termination,  the  terminating  party  shall 
hold  a  conference  with  the  other,  and  if  it  has  not  done  so  before,  provide  a  wrinen 
statement  of  its  reasons  for  termination.  In  the  case  of  such  immediate  termination, 
responsibility  for  the  transfer  of  clients  is  governed  by  section  IV (F)(6)(a). 

c)  No  waiver  by  either  party  of  any  default  or  breach  hereunder  by  the  other  shall 
constitute  a  waiver  of  any  subsequent  defauh  or  breach. 
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3.    EARLY  TERMINATION  WITHOUT  CAUSE 


Either  party  may  terminate  the  Master  Agreement  or  a  Service  Contract  without  cause 
upon  provision  of  wrinen  notice  to  the  other  at  least  sixty  (60)  calendar  days  before  its 
effective  date. 

4.  EARLY  TERMINATION:  CHANGE  IN  LAW 

In  the  event  that  any  statufe  or  regulation,  which  by  its  own  terms  or  by  section  HI  (A) 
governs  performance  hereunder,  is  changed,  differently  interpreted  by  a  court  or  other 
competent  authority,  or  newly  enacted,  adopted  or  promulgated,  so  as  to  increase  the 
burdens  on  either  party  in  complying  with  the  terms  of  the  Master  Agreement  or  a 
Service  Contract  significantly  beyond  those  existing  at  the  time  of  execution  hereof,  the 
party  so  burdened  may  terminate  the  Master  Agreement  or  Service  Contract  upon 
provision  of  written  notice  to  the  other  of  at  least  forty-five  (45)  calendar  days. 

5.  EARLY  TERMINATION;  FT  TMrKr/>|TION  OR  REDUCTLON  OF  FUNDING 

If  there  is  a  reduction,  or  complete  elimination,  of  funds  appropriated  for  Service 
Contracts,  the  F^irchasing  Agency  may  terminate  the  Service  Contract  by  providing 
notice  of  termination  effective  not  less  than  forty-five  (45)  calendar  days  after  date  of 
notice.  In  the  alternative,  the  Purchasing  Agency  may  provide  a  conditional  notice  of 
termination  together  with  a  proposed  amendment  to  the  Service  Contract.  Any  such 
notice  shall  provide  that  the  Service  Contract  will  automatically  terminate  on  the 
effective  date  specified,  which  is  not  less  than  forty-five  (45)  calendar  days  after  the  date 
of  the  notice,  unless  within  thirty  (30)  calendar  days  after  the  date  of  the  notice,  the 
Provider  submits  to  the  Purchasing  Agency  a  properly  signed  copy  of  the  amendment. 
Unless  the  Provider  makes  a  timely  submission  of  the  amendment  or  such  modified  form 
of  amendment  as  may  be  agreeable  to  the  Purchasing  Agency,  or  the  Purchasing  Agency 
modifies  its  conditional  notice  of  termination,  the  Service  Contract  will  terminate  as 
specified  in  the  Purchasing  Agency's  notice. 

6.  OBUGATIONS  UPON  TER^gNATION 

Upon  termination  of  the  Master  Agreement  or  a  Service  Contract,  whether  upon 
expiration  or  in  accordance  with  sections  IV(F)(2)  -  (5),  the  following  obligations 
pertain: 

a)  TRANSFER  OF  CLIENTS.  If  the  Purchasing  Agency  has  a  continuing 
responsibility  to  provide  for  clients  funded  under  the  Service  Contract,  the 
I^irchasing  Agency  shall  promptly  take  all  reasonable  steps  necessary'  to  provide 
alternate  services  for  such  clients  or  remove  them  from  facilities  maintained  by  the 
Provider  hereunder.  The  Provider  shall  use  its  best  efforts  to  provide  for  the  health 
and  safety  of  such  clients  for  a  reasonable  period  of  time,  while  the  Purchasing 
Agency  arranges  for  their  transfer  and  shall  cooperate  fully  with  the  Purchasing 
Agency's  efforts  to  transfer  clients. 

b)  CLIENT  RECORDS.  Client  records  maintained  pursuant  to  the  Master  Agreement 
or  a  Service  Contract  shall  remain  the  property  of  the  Provider,  subject  to  the 
retention  and  access  provisions  of  section  V(B).  However,  where  the  Purchasing 
Agency  has  continuing  responsibility  to  provide  for  the  clients  funded  by  the  Serv  ice 
Contract,  the  Provider  must,  upon  request,  provide  a  copy  of  client  records  to  the 
Purchasing  Agency  or  to  the  new  provider  of  services  as  authorized  by  the 
Purchasing  Agency.  The  reasonable  cost  of  such  transfer  will  be  borne  by  the 
Purchasing  Agency. 
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c)  REPORTS  AND  OTFIER  DOCUMENTS.  AU  documents,  data,  studies,  and 
reports  related  to  performance  of  the  Master  Agreement  or  the  Service  Contract 
shalJbesubmitted  to  the  Purchasing  Agency  by  the  Provider,  unless  the  Purchasing 
Agency  directs  otherwise. 

d)  FURJ^SHINGS  AND  EOUIPMENT.  The  temination  of  the  Master  Agreement  or 
Service  Contract  does  not  affect  the  Provider's  responsibilities  with  respect  to 
equipment  and  other  property  under  sections  IV (D)  and  Vin(A)(2). 

e)  PAYMENT.  The  Provider  shall  be  paid  for  all  authorized  services  performed  up  to 
the  date  of  termination,  subject  to  article  Vm.  In  addition,  if  the  I*urchasing 
Agency  is  required  by  section  IV (F)(6)(a)  to  remove  clients  from  a  facility  operated 
by  the  Provider  and  fails  to  remove  said  clients,  the  Provider  will  be  reimbursed  for 
all  costs  reasonably  incurred  in  maintaining  such  clients  in  such  facility  after  the  date 
of  termination  and  until  such  clients  are  so  removed. 

f)  SUBSEOUENT  AUDIT.  If  the  Master  Agreement  or  a  Service  Contract  is 
terminated  without  inspection,  review  or  audit,  the  Purchasing  Agency  retains  the 
right  to  conduct  an  inspection,  review,  or  audit  in  accordance  with  article  vm  and 
to  disallow  reimbursement  and/or  recover  funds  if  any  finding  warrants  such  action. 
Disallowance  and/or  recovery  will  be  conducted  in  accordance  with  anicle  vm. 

SERMCE  DELIVERY  POLICIES 

A.  NON-DISCRIMINATION  IN  SERVICE  DELIVERY 

1.  The  Provider  shall  not  deny  any  services  to  or  otherwise  discriminate  in  the  delivery  of 
services  against  any  person  who  otherwise  meets  the  eligibility  criteria  for  the  services 
on  the  basis  of  race,  color,  religion,  sex,  age,  national  origin,  sexual  orientation, 
ancestry,  disability,  status  as  a  Vietnam  veteran,  or  because  such  person  is  a  recipient  of 
federal,  state,  or  local  public  assistance  or  housing  subsidies.  As  part  of  its  commitment 
to  not  discriminate  on  the  basis  of  disability  the  Provider  shall,  at  minimum,  meet  the 
standards  applicable  to  the  state  under  the  Americans  with  Disabilities  Act  (42  USC 
12101  et  seq.,  28  CFR  Pan  35). 

2.  Without  limiting  the  provisions  of  section  V(A)(1),  the  Provider  shall  be  familiar  with 
and  comply  with  all  applicable  provisions  of  federal  and  state  statutes  and  regulations 
prohibiting  such  discrimination,  including: 

a)  Title  VI  of  the  Civil  Rights  Act  of  1964  (as  amended)(42  USC  s.  2000d  et  seq.).  45 
CFR  Pan  80; 

b)  SecUon  504  of  the  Rehabilitation  Act  of  1973  (29  USC  794),  45  CFR  Pan  84; 

c)  Title  n  of  the  Americans  with  Disabilities  Act  of  1990  (42  USC  s.  12131  et  sefl  ). 
28  CFR  Pan  35; 

d)  Block  Grant  provisions  of  the  Omnibus  Budget  Reconciliation  Act  of  1981  (42  USC 
ss.  300W-7,  300X-7,  708,  8625,  and  9906); 

e)  Age  Discrimination  Act  of  1975  (42  USC  s.  6101 ,  et  seq.  V  45  CFR  Pan  91 ; 

f)  Massachusetts  Architectural  Access  Board  Act,  M.G.L.  c.  22,  s.  13A;  and, 

g)  M.G.L.  c.  151B,  s.  4. 
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B.   CUENT  RECORDS 


1.  CONFIDENTIAUTY 

The  Provider,  as  a  holder  of  confidentiaJ  data,  shall  comply  with  the  provisions  of 
M.G.L.  c.  66A  and/or  applicable  Executive  Office  or  Purchasing  Agency  statutes  and 
regulations  governing  the  safeguarding,  use  of,  and  access  to  personal  or  client  data. 
Applicable  Purchasing  Agency  statutes  and  regulations  shall  be  specifically  listed  in  the 
Service  Contract  by  the  Purchasing  Agency. 

2.  MAINTENANCE 

Client  record  files  shall  be  maintained  in  accordance  with  M.G.L.  c.  66A,  s.  2  and 
applicable  statutes,  regulations  or  manuals  cited  in  the  Master  Agreement  and  any 
specifications  set  forth  in  the  Service  Contract.  In  addition,  the  Provider  shall  maintain 
records  of  actual  client  attendance  for  each  Service  Contract  funding  the  program  of 
services.  In  the  case  of  clients  whose  services  are  funded  by  the  Purchasing  Agency,  the 
Provider  shall,  upon  request  of  the  Purchasing  Agency,  forward  to  the  Purchasing 
Agency  a  copy  of  such  clients'  records. 

3.  REVIEW 

Inspection  or  review  of  client  records  must  be  conducted  in  accordance  with  sections 
V(D)  and  VIII(B)  and  only  by  persons  who  are  employed  or  engaged  by  (a)  the  federal 
government  with  specific  responsibilities  for  oversight,  (b)  the  Executive  Office,  (c)  the 
I*urchasing  Agency,  (d)  the  Division  of  I*urchased  Services  or  (e)  the  Provider,  including 
independent  public  accountants  engaged  by  the  Provider,  for  the  following  purposes:  (a) 
in  order  for  the  Commonwealth  of  Massachusetts  to  obtain  federal  reimbursement  with 
respect  to  funds  provided  to  the  Provider  hereunder,  (b)  to  assure  that  services  are  being 
provided  as  specified  in  the  Service  Contract,  (c)  to  evaluate  the  quality  and  effectiveness 
of  those  services,  (d)  to  monitor  the  maintenance  of  such  files,  (e)  to  comply  with 
financial  record  keeping,  client  eligibility  and  service  delivery  standards,  or  (f)  to  collect 
data  to  plan  or  assess  systems  of  service  delivery. 

4.  REMOVAL 

Client  records  may  not  in  the  course  of  any  such  inspection  or  review  be  physically 
removed  from  the  Provider's  premises;  nor  may  such  files  be  photocopied  or  transcribed 
in  any  respect  by  the  agencies  named  in  section  V(B)(3),  except  where  the  clients' 
services  are  being  funded  by  the  Purchasing  Agency.  In  this  case  the  Purchasing  Agency 
may  photocopy  or  transcribe  files  of  such  clients. 

5.  LENGTH  OF  RETENTION  PERIOD 

Provisions  of  section  VIII(D)  shall  apply  to  the  retention  of  client  records. 

C.  REPORTING  OF  CLIENT  ABUSE  OR  NEGLECT 

The  Provider  shall  provide  the  Purchasing  Agency  with  copies  of  all  legally  mandated  repons 
of  client  abuse  or  neglect  where  the  alleged  abuse  or  neglect  was  a  direct  or  indirect 
consequence  of  the  services  rendered  under  the  Service  Contract. '  In  addition,  the  Provider 
shall  comply  with  all  other  reporting  requirements  relative  to  client  abuse  and  neglect 
contained  in  the  Service  Contract. 
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D.  SITE  VISITS  FOR  PROGRAM  MONITORING,  REVIEW,  AND  EVALUATION 


1.  INFORMAL  SITE  VISITS 

The  Purchasing  Agency  may  from  time  to  time  make  informal  visits  of  reasonable 
frequency  and  duration  to  the  site  or  sites  where  services  are  being  provided  to  monitor 
the  provisions  of  services.  Such  visits  may  include  examination  of  client  case  fiJes, 
subject  to  sections  V(B)(2)  and  (3).  The  Purchasing  Agency  will  make  every  effon  to 
avoid  disruption  of  services  and  will  provide  prior  notice  of  such  a  visit  unless  a  visit 
without  prior  notice  is  deemed  necessary  to  insure  the  health  and/or  safety  of  those 
clients  whose  services  are  funded  by  the  Purchasing  Agency. 

2.  PROGRAM  EVALUATION 

On-site  program  review  or  evaluation,  other  than  visits  under  section  VCD)(1),  shall  be 
conducted  in  accordance  with  the  procedures  set  forth  in  sections  VIII(C)(1). 

VI.  PERSONNEL  POLICIES 

A.  NON-DISCRIMINATION  IN  EMPLOYMENT 

I.    The  Provider  shall  not  discriminate  against  a  qualified  employee  or  applicant  for 

employment  because  of  race,  color,  creed,  national  origin,  sexual  orientation,  ancestr>', 
age,  sex,  religion,  or  disability.  The  Provider  shall  be  familiar  and  comply  with  all 
applicable  provisions  of  state  and  federal  statutes  and  regulations  which  prohibit  such 
discrimination,  including: 

a)  Title  VII  of  the  Civil  Rights  Act  of  1964  (as  amended)(42  USC  section  2000e  et 
sea.),  29  CFR  Parts  160M608; 

b)  Section  504  of  the  Rehabilitation  Act  of  1973  (as  amended)(29  USC  s.  1794).  45 
CFR  Pan  84; 

c)  Title  I  of  the  Americans  with  Disabilities  Act  of  1990,  (42  USC  s.  12111  et  seq.). 
29  CFR  Part  1630; 

d)  Age  Discrimination  in  Employment  Act  of  1967  (29  USC  s.  1621  et  se^.),  29  CFR 
Pan  1625; 

e)  M.G.L.  c.  151B,  s.  4; 

f)  Equal  Pay  Act  of  1963  (29  USC  s.  206  (d)); 

g)  Massachusetts  Executive  Order  227,  as  amended  by  Executive  Order  246;  and, 

h)  Federal  Executive  Orders  11 246  and  1 1375. 

2.  The  Provider  shall  give  written  notice  of  its  commitments  under  article  VI  to  any  labor 
union,  association,  or  brotherhood  with  which  it  has  a  collective  bargaining  or  other 
agreement. 

3.  This  article  shall  serve  as  notice  to  alJ  Providers,  including  organizations  whose  members 
are  members  of  a  minority  group,  women,  or  persons  with  a  disability,  and  to 
associations  of  such  Providers,  that  it  is  the  policy  of  the  Commonwealth  to  prohibit 
discrimination  in  employment  practices  by  Providers,  subcontractors,  and  suppliers  of 
goods  and  services  as  set  fonh  above. 
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B.   AFFIRM ATTVE  ACTION/EQUAL  OPPORTUNITY  PLAN 

1.    DEVELOPMENT  OF  AFFIRMATTVF  ACTION/EOUAL  OPPORTUNITY  PLAN 


The  Provider  shall  develop  and  observe  a  p>oIicy  of  affirmative  action  and  equal 
oppominity  in  all  aspects  of  employment  under  the  Service  Contract.  In  addition: 

a)  If  the  maximum  compensation  payable  under  all  Service  Contracts  held  with  the 
Commonwealth  totals  fifty  thousand  dollars  (S50,000)  or  more  per  annum,  as 
determined  at  the  beginning  of  the  fiscal  year,  the  Provider  shall  develop  and 
maintain,  in  accordance  with  written  guidelines  transmitted  by  the  Principal 
Purchasing  Agency  to  the  Provider,  an  affumative  action/equal  opportunity  plan. 
This  plan  shall  specify  measures  by  which  the  Provider  shall  undertake  such 
affirmative  action  programs  in  the  areas  of  employment,  subcontracting  with 
minority  business  enterprises,  and  recruitment  of  members  of  the  communities 
served  by  the  Provider  to  the  Board  of  Trustees  or  Board  of  Directors  of  the 
Provider. 

b)  The  Principal  Purchasing  Agency,  upon  the  Provider's  request,  shall  provide 
technical  assistance  in  developing  said  plan. 

2.    SUBKflSSION  OF  AFFIRMATTVE  ACTION/EOUAL  OPPORTUNITY  PLAN 

The  Provider  shall  submit  said  plan  to  the  Principal  Purchasing  Agency's  affirmative 
action/equal  opportunity  officer  in  accordance  with  the  time  periods  specified  in  the 
Agency's  written  guidelines. 

C.  PERSONNEL  POLICIES 

1.  PROCEDURES 

The  Provider  shall  develop  and  keep  on  file  written  personnel  procedures  which  shall 
include  provisions  for  familiarizing  employees  with  statutes,  rules  and  regulations 
concerning  confidentiality,  affirmative  action,  non-discrimination  in  ser^'ice  deUver)'  and 
employment,  client  rights,  and  reporting  of  client  abuse,  as  set  forth  herein  and  in  the 
Service  Contract.  The  Provider  shall  be  subject  to  any  standards  cited  in  the  Service 
Contract  for  the  mandatory  and/or  discretionary  disqualification  of  candidates  for  direct 
care  positions  where  the  candidates  have  criminal  records  and  for  establishing  proof  of 
criminal  record  information  of  candidates  prior  to  hire. 

2.  RFrORD  yFFPTNd 

Hie  Provider  shall  maintain  personnel  records  for  each  employee.  TTiese  records  .shall 
include  but  not  be  limited  to: 

a)  Statement  of  job  description  and  responsibilities; 

b)  Statement  of  job  qualifications; 

c)  Resume  or  job  application  of  employee,  including  name,  address,  social  security 
number,  education  and/or  experience,  and  copies  of  all  licenses  and  certifications 
required  to  perform  the  job; 

d)  Other  records,  including  payroll  and  time  and  attendance  records  documenting 
program  assignment  and  hours  and  days  worked,  required  by  and  maintained  in 
accordance  with  generally  accepted  accounting  principles  recommended  by  the 
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American  Institute  of  Certified  Public  Accountants  (AICPA),  and  sufficient  to  meet 
the  requirements  of  M.G.L.  c.  151  and  the  Fair  Labor  Standards  Act  of  1938,  as 
amended.  A  Provider  receiving  federal  funds  from  the  Commonwealth  shall 
maintain  records  in  accordance  with  the  standards  for  fmancial  management  systems 
contained  in  0MB  Circular  A-1 10,  Attachment  F. 

3.  INSPECTION 

Any  Purchasing  Agency  conducting  a  duly  authorized  inspection,  review  or  audit 
pursuant  to  Articles  IV,  V  or  VHI  may  have  access  only  to  those  personnel  records 
which  fall  within  the  defmitions  set  forth  in  sections  Vl(C)(2)(a)  -  (d)  above,  unless 
further  access  is  granted  or  required  by  federal  or  state  statute  or  regulation. 

Vn.PA'iTVIENT 

A.  GENERAL 

1.  The  Purchasing  Agency  shall  pay  the  Provider  for  services  rendered  in  accordance  with 
the  terms  of  the  Service  Contract,  at  the  rate  and/or  maximum  obligation  of  the  Sen  ice 
Contract,  provided  that  the  payments  under  any  Service  Contract  shall  not  exceed  the 
maximum  obligation  of  thai  Service  Contract. 

2.  The  Provider's  partial  or  complete  non-performance  of  any  provision  of  the  Master 
Agreement  or  the  Service  Contract  shall  be  grounds  for  disallowance  or  recoupment, 
pursuant  to  the  provisions  of  section  VII(C). 

3.  Whenever  it  is  anticipated  that  any  client  funds,  third-party  reimbursement,  or  other 
governmental  or  private  funding  will  be  available  as  a  result  of  the  services  rendered 
pursuant  to  the  Service  Contract,  the  Purchasing  Agency  and  the  Provider  shall 
incorporate  into  the  Service  Contract  written  provisions  clearly  setting  fonh 
responsibility  for  the  collection  of  such  funds,  a  projection  of  the  amount  of  each  type  of 
such  funds  and  the  way(s)  in  which  such  funds  are  to  be  used. 

B.  LATE  PAYMENT 

In  the  case  of  late  payments  for  services  rendered  by  the  Provider  pursuant  to  a  Serv  ice 
Contract,  the  Purchasing  Agency  shall  pay  late  penalty  interest  to  the  Provider  under  the 
provisions  of  M.G.L.  c.  29,  s.  29C,  and  in  compliance  with  815  CMR  4.00,  except  where 
disallowance  or  delay  of  payment  has  been  determined  to  be  necessar>'  in  accordance  with  the 
provisions  of  section  VII(C). 

C.  DISALLOWANCE,  RECOVERY,  OR  DELAY  OF  PAYMENT 

1.    GROUNDS  FOR  DISALLOWANCE 

In  the  event  that,  pursuant  to  an  inspection,  review,  or  audit  as  set  fonh  in  article  \Tn  or 
section  V(D),  or  otherwise,  the  Purchasing  Agency,  determines  that  the  Provider  has  not 
provided  the  services  as  and  to  the  extent  billed,  has  billed  for  services  to  any  person 
who  the  Provider  knew  or  should  have  known  was  ineligible  for  services  according  to 
the  terms  of  the  Service  Contract,  or  has  received  duplicate  or  otherwise  excess 
payments  through  error  of  the  Purchasing  Agency  or  the  Provider,  the  Purchasing 
Agency,  after  giving  the  Provider  notice  of  such  fmdings  and  of  its  intent  to  disallow  in 
accordance  with  section  Vn (c)(2),  may  disallow,  set-off,  or  recoup  prior  payments  in  the 
amount  of  the  duplicate  or  excess  billing,  including  excess  amounts  paid  under  a  cost 
reimbursement  contract  where  the  Provider  ser\'ed  persons  whom  the  Provider  knew  or 
should  have  known  were  ineligible  for  services. 


2. 


PROCEDURES  FOR  DISALLOWANCE 


The  Purchasing  Agency  shall  notify  the  Provider  immediately  upon  determination  of  the 
grounds  for  disallowance,  shall  specify  the  grounds  for  disallowance  and  the  amount  of 
payment  it  proposes  to  disallow,  and  shall  allow  a  reasonable  period  of  time,  but  not  less 
than  thirty  (30)  calendar  days,  for  the  Provider  to  show  cause  why  disallowance  should 
not  be  made.  Should  the  Provider  object  to  all  or  any  part  of  the  disallowance  proposed 
it  may  request  a  hearing  under  section  VII(C)(6)  within  twenty  (20)  calendar  days  of  the 
Purchasing  Agency's  notice,  as  specified  in  section  VI1(C)(6). 

3.  METHOD  OF  DISALLOWANCE 

Any  disallowance  by  the  Purchasing  Agency  made  in  accordance  with  section  VII(C)(2) 
and  section  VII(C)(6)  shall  be  carried  out  by: 

a)  Deduction  of  the  disallowed  amount  from  a  properly  completed  request  for  payment 
for  services  rendered  pending  with  the  Purchasing  Agency  or  set-off  of  such 
disallowance  from  any  monies  owed  to  the  Provider  by  the  Purchasing  Agency; 
provided,  that  the  Purchasing  Agency  shall  promptly  submit  to  the  Provider  a 
written  accounting  of  such  disallowance  or  set-off;  or 

b)  Repayment  by  the  Provider  in  the  amount  of  such  disallowance  within  ninety  (90) 
calendar  days  following  request,  or  such  longer  period  as  the  Purchasing  Agency 
and  Provider  may  mutually  determine. 

4.  GROUNDS  FOR  DELAY  OF  PAYMENT 

In  the  event  that  the  Purchasing  Agency  determines  that  the  Provider  has  failed  to  submit 
to  the  Purchasing  Agency  any  report  required  by  and  within  the  time  period  indicated  in 
the  Service  Contract,  or  has  unreasonably  refused  to  permit  inspection,  review,  or  audit 
according  to  the  provisions  of  section  V(D)(2)  or  section  VIII(B),  the  Purchasing  Agency 
may  delay  payment  of  a  voucher  or  invoice,  after  giving  the  Provider  notice  of  such 
failure  or  refusal  and  of  its  intent  to  delay  as  provided  in  section  vn(C)(5). 

5.  PROCEDURE  FOR  DELAY  OF  PAYMENT 

The  Purchasing  Agency  shall  notify  the  Provider  that  it  intends  to  delay  action  on  a 
pending  request  for  payment  and  shall  allow  a  reasonable  period  of  time,  but  not  less 
than  thirty  (30)  calendar  days,  for  the  Provider  to  show  cause  why  such  delay  should  not 
occur.  The  Purchasing  Agency  may  delay  payment  on  such  voucher  until  it  receives 
such  report(s)  or  begins  such  inspection,  review,  or  audit.  If  the  Provider  objects  to 
such  a  delay  and  requests  a  hearing  on  the  matter,  the  Provider  must  initiate  action 
within  twenty  (20)  calendar  days  of  notice  in  accordance  with  section  VII(C)(6).  The 
Purchasing  Agency  may  delay  payment  pending  the  outcome  of  the  hearing. 

6.  HEARING  BEFORE  THE  PURCHASING  AGENCY 

The  Provider  shall,  upon  filing  written  notice  within  twenty  (20)  calendar  days  after 
receipt  of  notice  under  section  VII(B)(2)  or  (5),  be  entitled  to  an  informal  hearing  before 
the  Purchasing  Agency  Head  or  a  designee  with  respect  to  the  proposed  disallowance  or 
delay.  If  the  Purchasing  Agency  Head  makes  such  a  designation,  the  designee  shall  not 
be  the  person  or  one  of  the  people  who  made  or  participated  in  the  making  of  the 
decision  under  review.  Within  fifteen  (15)  calendar  days  of  notice  the  Purchasing 
Agency  Head  or  designee  shall  hold  a  hearing  and  allow  the  Provider  to  present  all 
relevant  information.  The  Purchasing  Agency  Head  or  designee  shall,  within  ten  (10) 
calendar  days  thereafter,  reach  a  decision  on  such  disallowance  or  delay  and  shall 
communicate  such  decision  in  writing  to  the  Provider. 
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Vm.      CONTRACT  AUDIT 


A.  MAINTENANCE  OF  RECORDS 

1.    PROVIDER  nNANCIAL  RECORD5; 

a)  The  Provider  shaU  keep  on  fUe  data  as  are  necessary  to  satisfy  applicable  reponing 
requirements  of  the  Division  of  Purchased  Services,  the  Rate  Setting  Commission  of 
the  Commonwealth,  or  any  successor  agencies,  and  fmancial  books,  supporting 
documents,  statistical  records,  and  all  other  records  which  reflect  revenues 
associated  with  and  costs  incurred  in  or  allocated  to  any  program  of  services 
rendered  under  the  Service  Contract.  If  the  Provider  receives  any  federal  funds 
from  the  Commonwealth,  the  Provider  shall  also  keep  data  necessary  to  satisfy  0MB 
Circular  A-133,  entitled  "Audits  of  Institutions  of  Higher  Education  and  Other 
Nonprofit  Institutions."  The  Provider  shall  maintain  records  of  all  types  of  income 
or  other  funds  pertaining  to  the  program  paid  to  the  Provider  by  every  source, 
including  from  each  client.  Books  and  records  shall  be  maintained  in  accordance 
with  generally  accepted  accounting  principles  as  set  forth  in  the  American  Institute 
of  Certified  Public  Accountants  (AICPA)  Industry  Audit  Guide  for  Audits  of 
Voluntary  Health  and  Welfare  Organizations.  If  a  Provider  receives  federal  funds, 
the  Provider  shall  also  maintain  books  and  records  in  accordance  with  0MB  Circular 
A-1 10,  entitled  "Grants  and  Agreements  with  Institutions  of  Higher  Education, 
Hospitals,  and  Other  Nonprofit  Organizations"  and  0MB  Circular  A- 122,  entitled 
"Cost  Principles  for  Nonprofit  Organizations." 

b)  Any  nonprofit  Provider  which  receives  more  than  two  hundred  and  fifty  thousand 
dollars  (S250,OOO)  in  gross  revenue  during  its  fiscal  year  shall  prepare  annually  a  set 
of  fmancial  statements  in  accordance  with  generally  accepted  accounting  principles 
as  set  forth  in  the  American  Institute  of  Certified  Public  Accountants  (AICPA) 
Industry  Audit  Guide  for  Audits  for  Voluntary  Health  and  Welfare  Organizations 
and  audited  independently  in  accordance  with  generally  accepted  governmental  audit 
standards  (GAGAS)  as  set  forth  in  the  US  General  Accounting  Office's  "Standards 
for  Audit  of  Governmental  Organizations,  Programs,  Activities,  and  Functions"  for 
that  fiscal  year,  and  shall  submit  it  to  the  Division  of  Purchased  Services  and  the 
Principal  Purchasing  Agency  on  or  before  the  fifteenth  (15th)  day  of  the  fifth  (5ih) 
month  after  the  fiscal  year's  end,  or  such  later  date  as  the  Division  of  Purchased 
Services  or  the  Principal  Purchasing  Agency,  as  appropriate,  may  allow.  Unless 
otherwise  exempted  or  excepted,  these  statements  shall  be  in  the  form  of  the 
Uniform  Financial  Statements  and  Independent  Auditor's  Report  (UFR).  For 
purposes  of  this  section,  gross  revenue  shall  not  include  any  gains  or  losses  from  the 
sale  of  a  capital  asset.  In  addition,  any  nonprofit  Provider  receiving  in  excess  of 
$25,000  of  federal  fiinds  from  the  Commonwealth  must  comply  with  the  single  audit 
provisions  of  0MB  Circular  A-133,  entitled  "Audits  of  Institutions  of  Higher 
Education  and  Other  Nonprofit  Institutions." 

c)  Any  nonprofit  Provider  which  receives  more  than  one  hundred  thousand  dollars 
(5100,000)  but  less  than  two  hundred  and  fifty  thousand  dollars  ($250,000)  in  gross 
revenue  during  its  fiscal  year  shall  prepare  armually  a  set  of  fmancial  statements  in 
accordance  with  generally  accepted  accounting  principles  as  set  forth  in  the 
American  Institute  of  Certified  Public  Accountants  (AICPA)  Industry  Audit  Guide 
for  Audits  for  Voluntary  Health  and  Welfare  Organizations  and  reviewed  by  an 
independent  auditor  in  accordance  with  AICPA  Statements  on  Standards  for 
Accounting  and  Review  Services  Nos.  1  and  2  for  that  fiscal  year,  and  shall  submit 
them  to  the  Division  of  Purchased  Services  and  the  Principal  Purchasing  Agency  on 
or  before  the  fifteenth  (15th)  day  of  the  fifth  (5th)  month  after  the  fiscal  year's  end, 
or  such  later  date  as  the  Division  of  Purchased  Serv  ices  or  Principal  Purchasing 


14 


Agency,  as  appropriate,  may  aUow.  UnJess  othen^'ise  exempted  or  excepted,  these 
statements  shall  be  in  the  form  of  the  Uniform  Financial  Statements  and  Independent 
Auditor's  Report  (UFR).  For  purposes  of  this  section,  gross  revenue  shall  not 
include  any  gains  or  losses  from  the  sale  of  a  capital  asset.  In  addition,  any 
nonprofit  Provider  receiving  in  excess  of  $25,000  of  federal  fiinds  from  the 
Commonwealth  must  comply  with  0MB  Circular  A- 133,  entitled  "Audits  of 
Institution  of  Higher  Education  and  Other  Nonprofit  Institutions." 

d)   Any  taxable  "for  profit"  Provider  which  receives  more  than  one  hundred  thousand 
dollars  ($100,000)  in  gross  revenue  during  its  fiscal  year  shall  prepare  annually  a  set 
of  financial  statements  in  accordance  with  generally  accepted  accounting  principles 
for  the  industry  in  which  it  operates  and  must  be  audited  independently  in 
accordance  with  generally  accepted  governmental  audit  standards  (GAGAS)  as  set 
forth  in  the  US  General  Accounting  Office's  "Standards  for  Audit  of  Governmental 
Organizations,  Programs,  Activities,  and  Functions"  for  that  fiscal  year,  and  shall 
submit  it  to  the  Division  of  Purchased  Services  and  the  Principal  Purchasing  Agency 
on  or  before  the  fifteenth  (15th)  day  of  the  fifth  (5th)  month  after  the  fiscal  year's 
end,  or  such  later  date  as  the  Division  of  Purchased  Services  or  Principal 
Purchasing  Agency,  as  appropriate,  may  allow.  Unless  otherwise  exempted  or 
excepted,  these  statements  shall  be  in  the  form  of  the  Uniform  Financial  Statements 
and  Independent  Auditor's  Report  (UFR).  For  purposes  of  this  section,  gross 
revenue  shall  not  include  any  gains  or  losses  from  the  sale  of  a  capital  asset. 

2.  INVENTORY 

Any  Provider  which  is  in  possession  of  furnishings  or  equipment  to  which  the 
Purchasing  Agency  has  title  shall  label,  maintain,  and  keep  on  file  a  written  inventory  of 
all  such  property.  Said  inventory  shall  contain  the  source  of  funding,  the  description  and 
location  of  each  item  as  well  as  such  other  information  as  may  be  required  by  the 
Purchasing  Agency.  Upon  completion  of  performance  hereunder,  the  Provider  shall 
retain  furnishings  and  equipment  subject  to  section  rV(F)  for  its  use  in  performance  of 
health,  social  or  rehabilitative  services  and  shall  continue  to  maintain  a  written  inventor)' 
unless  and  until,  following  reasonable  advance  notice,  the  Purchasing  Agency  removes 
such  furnishings  and  equipment.  Removal  shall  be  at  the  Purchasing  Agency's  expense. 
Any  Provider  in  possession  of  furnishings  or  equipment  purchased  with  federal  funds 
furnished  by  the  Commonwealth  shall  comply  with  the  property  management  standards 
of  OMB  Circular  A-1 10,  Attachment  A. 

B.  INSPECTION,  REVIEW,  AND  AUDIT  OF  RECORDS 

The  Provider  shall  hold  available  at  all  reasonable  times  during  the  business  day,  for  the 
period  set  forth  in  section  VIII(D)  below,  at  the  premises  where  they  are  normally  kept,  and 
shall  make  reasonably  available  within  the  Commonwealth  the  fiscal  and  administrative 
records  specified  in  section  A,  and  other  compilations  of  data  which  pertain  to  the  provisions 
and  requirements  of  the  Master  Agreement  or  Service  Contract,  for  inspection,  review  or 
audit  by  political  subdivisions  of  the  federal  government,  the  Governor,  the  Slate  Auditor, 
the  Division  of  Purchased  Services,  the  Massachusetts  Rate  Setting  Commission,  or  any 
successor  agencies,  the  Executive  Office,  the  Purchasing  Agency,  or  their  authorized 
representatives  or  designees. 

C.  INSPECTION,  REVIEW  AND  AUDIT  PROCEDURES 

Inspection  and  review  of  records  by  the  Purchasing  Agency  may  be  conducted  in  accordance 
with  Purchasing  Agency  policy.  Audit  of  records  by  the  Purchasing  Agency  shall  be 
conducted  according  to  the  "Standards  for  Audit  of  Governmental  Organizations,  Programs. 
Activities,  and  Functions",  as  published  by  the  United  States  General  Accounting  Office,  and 
may  be  conducted  only  in  accordance  with  the  following  procedures: 
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1.  Except  when  the  Purchasing  Agency  has  reasonable  grounds  to  suspect  fraudulent  or 
criminal  activity  or  material  breach  of  the  Master  Agreement  or  Service  Contract,  it  shall 
give  advance  written  notice  to  the  Provider  of  at  least  fifteen  (15)  calendar  days  from 
postmark,  of  the  purpose,  scope,  expected  duration,  wrinen  instrument(s)  expected  to  be 
used  in  and  person(s)  conducting  inspection,  review  or  audit.  The  Purchasing  Agency- 
shall  have  the  right  to  inspect  documents  in  addition  to  those  listed  in  the  original  notice 
if,  while  conducting  said  inspection,  review,  or  audit,  the  Purchasing  Agency  deems  it 
reasonable  and  necessary  to  do  so. 

2.  The  Purchasing  Agency  shall  conduct  all  inspections,  reviews  or  audits,  with  the 
minimal  possible  disruption  to  the  provision  of  services  hereunder, 

3.  Upon  its  completion  of  a  preliminary  report  of  any  inspection,  review  or  audit,  the 
Purchasing  Agency  shall  forward  a  copy  thereof  to  the  Provider  for  comment  and  shall 
afford  the  Provider  an  exit  conference  for  discussion  of  the  preliminary  report.  Any 
comments  submitted  by  the  Provider  within  twenty  (20)  calendar  days  of  the  exit 
conference  shall  be  considered  by  the  Purchasing  Agency  in  its  preparation  of,  and  shall 
be  included  in,  the  fmal  report. 

LENGTH  OF  RETENTION  PERIOD 

1.  Unless  specifically  governed  by  Purchasing  Agency  regulations,  all  records  specified 
above,  shaU  be  kept  for  a  period  of  six  (6)  years  or  for  the  period  for  which  records  of 
the  same  type  must  be  retained  by  state  agencies  pursuant  to  statute  or  the  guidelines 
promulgated  by  the  Records  Conservation  Board,  whichever  period  is  shorter.  All 
retention  periods  start  on  the  first  day  after  termination  of  the  Service  Contract.  In 
addition,  any  Provider  receiving  federal  funds  from  the  Commonwealth  must  comply 
with  the  retention  and  custodial  requirements  for  records  contained  in  0MB  Circular  A- 
JIO,  Attachment  C. 

2.  If  any  litigation,  claim,  negotiation,  audit  or  other  action  involving  the  records  has  been 
started  before  the  expiration  of  the  applicable  retention  period,  all  records  shall  be 
retained  untU  completion  of  the  action  and  resolution  of  all  issues  which  arise  from  it,  or 
until  the  end  of  the  regular  period,  whichever  is  later. 

3.  In  order  to  avoid  duplicate  record  keeping,  the  Purchasing  Agency  may  make  special 
arrangements  with  the  Provider  to  retain  any  records  which  are  continuously  needed  for 
joint  use.  The  Purchasing  Agency  may  accept  transfer  of  records  to  its  custody  when  it 
determines  that  the  records  possess  long-term  retention  value.  When  the  records  are 
transferred  to  or  maintained  by  the  Purchasing  Agency,  the  retention  requirement  is  not 
applicable  to  the  Provider. 
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Effective  for  audits  of  providers  with  fiscal  years  that 
begin  on  or  after  January  1,  1990 


The  past  three  decades  have  seen  a  substantial  increase  in  the 
number  and  dollar  amount  of  government- funded  programs,  including 
large  expenditures  of  public  monies  to  solve  critical  social 
problems  in  the  United  States.     This  increase  has  brought  with  it 
a  demand  for  full  accountability  and  efficient  management  systems 
and  procedures  on  the  part  of  governmental  organizations  and 
providers  who  have  been  entrusted  with  public  funds.  Government 
managers  and  providers  that  deliver  programs  of  service  have  been 
charged  with  the  responsibility  to  effectively  manage 
government  -  funded  programs . 

Auditing  has  become  an  important  element  of  government 
accountability  and  a  method  for  improving  management  systems  and 
procedures.     To  this  end,  there  has  been  a  national  move  to  adopt 
Generally  Accepted  Government  Auditing  Standards   (GAGAS)  for 
auditing  publicly  funded  programs.     Through  findings  and 
recommendations  contained  in  audits^  conducted  in  accordance  with 
GAGAS,  auditors  convey  a  wide  variety  of  ways  to  improve 
management  systems  and  procedures  related  to  programs  funded  with 
public  monies.     Audit  findings  and  recommendations  are  intended 
to  show  the  report  user  and  the  provider  how  government  -  funded 
programs  may  be  more  responsive  to  citizen  needs  at  less  cost  to 
taxpayers . 

Acceptance  of  a  recommendation  by  an  audi tee  does  not  ensure 
results;  effective  implementation  of  recommended  action  does. 
Government  Auditing  Standards  recognize  that  follow-up  and 
continued  attention  through  monitoring  is  required  until  results 
are  achieved. 

This  continued  attention  through  monitoring  until  results  are 
achieved  is  commonly  termed  "audit  resolution. " 

The  Division  of  Purchased  Services   (DPS)  has  developed  the 
following  Audit  Resolution  Policy  to  address  the  findings  and 
recommendations  contained  in  GAGAS  audits  of  publicly  funded 
social  service  programs  that  have  been  conducted  by  the  Office  of 
the  State  Auditor,  Federal  agencies,  and  Independent  Auditors. 
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Independent  Auditors  must  conduct  audits  in  accordance  with 
GAGAS  when  meeting  the  requirements  of  the  Uniform  Financial 
Statements  and  Independent  Auditor's  Report   (UFR)  and  the  single 
audit  provisions  of  federal  0MB  Circular  A- 133. 

The  second  and  third  supplemental  reporting  standards  of  GAGAS 
for  government  financial  audits  require  that  the  auditor's 
reports  disclose  all  material  instances  of  noncompliance  and 
material  weaknesses  in  the  entity's  internal  control  structure. 
Nonmaterial  instances  of  noncompliance  and  nonreportable 
weaknesses  in  the  entity's  internal  control  structure  are 
separately  reported ■ to'  the  provider ' s  management,  preferably  in 
a  management  letter.     The  auditor  must  utilize  the  GAGAS 
definition  for  materiality  when  considering  and  weighing  the 
evidence  in  influencing  the  auditor's  decision  concerning  the 
auditor's  judgments,   conclusions,  audit  opinion  and  findings. 
Materiality  is  defined  by  GAGAS  as  follows: 

"The  magnitude  of  an  omission  or  misstatement  of  accounting 
information  that  in  the  light  of  surrounding  circumstances, 
makes  it  probable  that  the  judgment  of  a  reasonable  person 
relying  on  the  information  would  have  been  changed  or 
influenced  by  the  omission  or  misstatement.  Materiality 
judgments  are  made  in  light  of  surrounding  circumstances  and 
necessarily  involve  both  quantitative  and  qualitative 
considerations . " 

The  DPS  resolution  policies  dictate  that  auditor's  reports  and 
the  resultant  resolution  recommendations  be  distributed  to 
responsible  government  officials  and  providers  that  possess  the 
statutory  or  regulatory  authority  to  take  corrective 
administrative  actions.     This  is  intended  to  be  consistent  with 
the  requirements  of  Standards  for  Audit  of  Governmental 
Organizations,  Programs,  Activities,  and  Functions  ("Yellow 
Book")  promulgated  by  the  Comptroller.  General  of  the  United 
States,  the  Federal  single  audit  provisions  of  0MB  Circular 
A- 133  and  other  standards  applicable  to  governmental  auditors. 

In  order  to  ensure  the  implementation  and  maintenance  of  sound 
management  practices,  DPS  requires  that  the  principal  purchasing 
agency  (PPA)  and  the  provider  organization  enter  into  a  written 
corrective  action  plan  (CAP) .     Special  education  provider 
organizations  that  do  not  deliver  services  to  agencies  of  the 
Commonwealth  will  be  assigned  a  PPA  by  the  Department  of 
Education  from  one  of  the  cities  or  towns  purchasing  services 
from  the  provider.     The  CAP  is  intended  to  improve  management 
systems  and  procedures  by  eliminating  administrative 
deficiencies  (e.g.,  poor  or  nonexistent  books  or  records,  lack 
of  internal  controls,  inadequate  safeguards  of  client  funds, 
etc.).     This  plan  (Attachment  1)  must  specify  the  manner  in 
which  each  deficiency  will  be  addressed  and  the  date  by  which 
that  action  will  be  completed,  and  it  must  indicate  that  it  has 
been  approved  by  the  board  of  directors  and  must  be  signed  by 
the  provider's  authorized  signatory  and  the  principal  purchasing 
agency's  representative.     The  status  of  corrective  action  on 
prior  audit  findings  must  be  included  in  the  written  corrective 
action  plan. 
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In  the  case  of  an  0MB  Circular  A- 133  audit,   the  corrective  action 
plan  must  be  forwarded  to  DPS  because  it,  together  with  a  copy  of  the 
audit,  must  be  sent  to  the  central  clearing  house  designated  by  the 
Office  of  Management  and  Budget   (Bureau  of  the  Census) . 

Federal  cognizant  and  oversight  agencies  may  review  written 
corrective  action  plans  and  audits,  and  issue  management  decisions 
that  include  additional  actions  necessary  to  resolve  the  findings. 
Each  plan  is  reviewed  by  the  auditor  in  subsequent  years  and 
deficiencies  that  have  not  been  eliminated  are  written  as  findings  in 
the  report,  as  part  of  the  follow-up  requirements  of  GAGT^,   to  insure 
that  the  plan  has  been  adequately  implemented  and  that  the 
deficiencies  have  been  eliminated.     The  resolution  process  concludes 
when  all  deficiencies  have  been  eliminated. 

In  addition,  the  auditor's  reports  may  also  include  noncompliance 
findings  that  need  to  be  incorporated  into  the  CAP  and  referred  to 
appropriate  oversight  agencies  for  corrective  action.  Noncompliance 
findings  describe  a  failure  to  follow  requirements,  or  a  violation  of 
prohibitions,  contained  in  statutes,  regulations,  contracts,  grants, 
and  binding  policies  and  procedures  governing  the  provider's 
conduct.     Administrative  deficiencies  may  also  be  considered 
noncompliance  findings  when  the  administrative  procedure  is  required 
by  statutes,  regulations,  contracts,  grants,  and  binding  policies  and 
procedures.     Noncompliance  audit  findings  which  affect  reimbursement 
paid  to  provider  organizations   (e.'g.,  non- reimbursable  costs, 
overbilling,  underspending,  undocumented  expenses,  over  and/or 
underutilization)  are  routinely  referred  to  DPS  and/or  the  Rate 
Setting  Commission  for  rate  adjustments  or  other  action,  or  to 
purchasing  agencies  for  reimbursement  adjustments  or  budget 
renegotiation.     Other  noncompliance  matters  are  referred  to  the  state 
or  federal  governmental  agency  which  has  jurisdiction  over  the  issue. 

Purchasing  agencies  are  responsible  for  resolving  noncompliance 
findings  that  are  noted  in  the  CAP  and  relate  to  the  agency's 
purchased  services.     All  other  noncompliance  findings  shall  be 
resolved  by  the  PPA  (e.g..  Internal  Revenue  Service).     The  PPA  is 
responsible  for  referring  noncompliance  findings  not  related  to 
purchasing  agencies  to  the  appropriate  oversight  agency  for 
corrective  action  (e.g.,  Internal  Revenue  Service).     In  addition,  the 
PPA  coordinates  Commonwealth  purchasing  agency  oversight  efforts  to 
resolve  and  eliminate  noncompliance  deficiencies  that  relate  to  the 
purchased  services. 

All  resolution  policies  and  procedures  contained  herein  pertain  only 
to  audit  findings  that  are  of  a  material  and  reportable  nature 
(resulting  from  testing  and  reporting  compliance  with  the  existing 
standards  in  auditor's  reports)   from  audits  conducted  in  accordance 
with  Generally  Accepted  Government  Auditing  Standards. 

The  following  portion  of  the  resolution  policy  prescribes  the  manner 
in  which  audit  findings  are  resolved.     Questions  concerning  any 
aspect  of  this  policy  may  be  directed  to  the  Bureau  of  Audit  at 
(617)  727-7500.     Information  and  assistance  regarding  accounting 
principles  and  audit  standards  and  the  requirements  associated  with 
federal  and  state  laws  and  regulations  may  also  be  acquired  by 
contacting  the  Bureau  of  Audit. 


A  sunnary  of  present  DPS  resolution  policies  includes  the  following: 


Condition 

1.  Administrative  Deficiencies 

2.  Non- performance  of  Services 

3.  Conflict  of  Interest 

4.  Non-Reimbursable  Costs/Expenses 

5.  Failure  to  File  Documents 
Required  by  Law 

6.  Failure  to  Make  Payments 
Required  by  Law 

7.  Fraud 

8.  Misconduct  of  State  Bnployee 

9 .  Non  -  Coopl  iance 

10 .  Overbil 1 ing 

11 .  Iftiderspending 

12.  Dndocumented  Expenses 

13.  No  Material  Finding 


Referred  To 

Purchasing  Agencies 

Purchasing  Agencies 

State  Ethics  Commission 
Inspector  General 

DPS/Rate  Setting  Commission 
Purchasing  Agencies 

Secretary  of  State 
Attorney  General 
State  Taxing  Agencies 
Federal  Taxing  Agencies 

State  Taxing  Agencies 
Federal  Taxing  Agencies 
Attorney  General 

Attorney  General 
Inspector  General 

State  Ethics  Consnission 
Attorney  General 
Inspector  General 

DPS/Rate  Setting  Commission 
Purchasing  Agencies 
Inspector  General 

DPS/Rate  Setting  Commission 
Purchasing  Agencies 
Inspector  General 

DPS/Rate  Setting  Coomission 
Purchasing  Agencies 

DPS/Rate  Setting  Commission 
Purchasing  Agencies 
Inspector  GeneraJ. 

File  Closed 
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Reimbursement  Findings 


I.    Recovery  of  Funds  Under  All  Contracts 

A.  Non- Performance 

Non- performance  under  contracts  means  services  were  not 
delivered  or  services  delivered  did  not  meet  standards 
established  by  the  purchasing  agency  in  the  contract. 
In  the  event  of  non-perf ormance,  recovery  of  funds  is 
appropriate.     Such  cases  will  be  resolved  through 
negotiations  between  the  provider  and  the  purchasing 
agency.     Once  a  determination  of  non- performance  is 
made,  the  focus  of  discussion  should  be  on  the  manner  of 
resolution  which  is  most  appropriate  under  the 
circumstances  and,  if  not  already  determined,  the  value 
of  services  which  were  not  rendered. 

B.  Fraudulent  Billing 

All  reimbursements  to  a  provider  which  have  been 
determined  to  be  supported  by  fraudulent  documentation 
will  be  disallowed.     Funds  fraudulently  acquired  must  be 
promptly  recovered  in  full  and  returned  to  the 
Commonwealth.     All  such  cases  will  be  referred  to  the 
Attorney  General  and  the  Inspector  General . 

C.  Undocumented  Reimbursement 

In  the  present  system  of  purchased  social  services  in 
Massachusetts,  under  all  contracts  regardless  of  the 
reimbursement  mechanism,  providers  must  maintain 
appropriate  documentation  of  actual  allowable  expenses, 
revenues,  and  service  provision  in  accordance  with  the 
requirements  established  by  federal  and  state 
regulations  and  laws,  the  General  Conditions,  the 
contract,  the  applicable  rate  setting  regulations  and 
the  policies  of  the  purchasing  agency.     In  the  event  of 
a  determination  of  a  failure  to  maintain  adequate  and 
appropriate  documentation,  depending  upon  the 
circumstances,  recovery  of  funds  or  rate  adjustment  may 
occur  as  a  basis  for  resolution,  in  accordance  with  the 
reimbursement  mechanism.     In  the  case  of  contractual 
relationships  other  than  cost  reimbursement  contracts, 
other  evidence,  in  the  form  of  credible  and  convincing 
alternative  documentation,  that  the  services  in  question 
were  actually  provided  and  costs  were  incurred  will  be 
considered.     In  such  cases,  however,  in  order  to  prevent 
reoccurrence  of  record  keeping  deficiencies  in 
subsequent  years,  satisfactory  written  resolution  of  all 
such  audit  determinations  must  have  been  reached. 
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D.  Non- Reimbursable  Expenses 

Under  all  contracts,  reimbursement  to  providers  is 
permitted  only  for  actual  allowable  expenses,  as  defined 
in  contract  requirements.  General  Conditions,  rate 
setting  requirements,  and/or  purchasing  agency 
recjuirements .     Depending  upon  the  circumstances,  actual 
expenses  for  unallowable  items  may  be  subject  to 
recovery  or  rate  adjustment,  in  accordance  with  the 
reimbursement  mechanism. 

E.  Billing  Errors  '  ' 

Errors  in  invoices  submitted  to  the  Commonwealth  for 
reimbursement,  which  do  not  constitute  fraud,  will  be 
referred  to  the  purchasing  agency  to  be  rectified  in  the 
most  appropriate  manner  possible  under  the 
circumstances . 

F.  Underutilization  of  Staffing  Resources 

This  provision  is  intended  to  be  utilized  when  there  are 
indications  that  staffing  may  not  have  been  provided  as 
agreed  upon  in  the  original  contract  or  amendment 
documents  as  needed  to  carry  out  the  program  of 
services.     For  purposes  of  this  section,  emphasis  should 
be  placed  upon  the  review  of  staff  credentials  and  full 
time  equivalents   (FTE)  provided.     Review  of  the  cost  of 
staffing  shall  take  into  consideration  payroll,  the  cost 
of  relief  staff  and  consultants,  compensated  overtime 
performed  by  existing  staff,  related  taxes,  related 
benefits,  and  the  like. 

For  purposes  of  resolving  audit  findings  concerning 
reimbursement,  a  determination  that  any  program  or  cost 
category  for  which  spending  as  it  relates  to  staffing 
during  the  period  was  below  90  percent  of  the  funds 
budgeted  or  allocated  for  staffing  in  any  portion  of  the 
contracts  funding  such  program  or  cost  category,  shall 
be  referred  to  the  purchasing  agency  for  review  of 
actual  service  delivery  and  quality  levels. 

Purchasing  agencies  are  responsible  for  resolving  the 
deficiency  by  determining  if  service  delivery 
requirements,  performance  standards  and/or  minimum 
staffing  or  program  standards  have  been  met  or  need  to 
be  revised.    Adequate  resolution  of  deficiencies  include 
the  following: 


o         No  action  is  taken  because  staff  vacancy  was  due 
to  turnover  and  the  position  was  subsequently 
filled. 
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o  Assist  the  provider  through  a  corrective  action 

plan  that  utilizes  state  resources  to  fill 
necessary  vacant  positions,  when  staff  vacancies 
are  the  only  deficiency  and  the  provider  has  made 
a  good  faith  effort  to  attain  the  necessary 
staffing  during  the  year. 

o  Establish  corrective  action  plan  to  meet  minimum 

service  delivery  requirements,  performance 
standards,  staffing,  and  program  standards  that 
have  not  been  met  and  are  needed. 

o         Revise  minimum  staffing  or  program  standards  and 
reduce  the  rate  of  payment  for  staffing  and 
program  standards  that  are  not  needed. 

o         Recover  funds  from  provider  when  no  effort  was 

made  to  staff  programs  with  employees  possessing 
appropriate  credentials,  to  fill  vacant  positions, 
or  to  amend  contracts  for  positions  that  are  not 
needed. 


11.  Underspending  or  Overspending  in  Unit  Rate  Contracting 

A.    Class  Rate  Contracting 

Under  class  rate  contracting,  the  provider  is  paid  a 
per-unit  rate  which  has  been  established  by  the  Rate 
Setting  Commission  (RSC)   for  all  programs  offering  a 
particular  type  of  service.     In  the  event  of  a 
determination  of  any  variance  between  reimbursement 
received  under  contracts  funded  by  class  rates  and  a 
provider's  actual  allowable  expenses  associated  with 
such  contracts,  the  information  will  be  reported  to  the 
Rate  Setting  Commission  for  informational  purposes.  If 
any  variance  is  greater  than  five  percent  or  $50,000, 
whichever  is  less,  RSC  will  be  requested  to  resolve  the 
determination  by  considering  the  relevance  of  this 
information  for  inclusion  in  future  class  rate 
determinations.     If  the  variance  is  less  than  five 
percent  or  $50,000,  no  response  will  be  required.  All 
such  variances  will  also  be  reported  to  the  purchasing 
agency  for  informational  purposes. 
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B.     Non- Negotiated  Cost -Based  Unit  Rate  Contracting 

Under  these  contracts  and  agreements   (Chapter  766 
Schools) ,  the  provider  is  paid  a  per-unit  rate  which  has 
been  established  solely  by  DPS  for  a  specific  program 
based  on  the  costs  of  the  program.     In  the  event  of  a 
determination  of  any  variance  between  reimbursement 
received  under  contracts  or  payments  funded  by  such 
prices  and  a  provider's  actual  allowable  expenses 
associated  with  such  contracts  and  payments,  the  issue 
will  be  resolved  in  the  same  manner  specified  above  for 
Class  Rate  Contracting. 

In  any  case  resolved  pursuant  to  section  II   (A)  or  (B) 
above,   if  upon  further  review  DPS  finds  that  fraudulent 
billing,  undocumented  reimbursement,  non- reimbursable 
expenditures  or  significant  underspending  for  staffing 
occurred,   it  should  resolve  such  determinations  in  a  manner 
consistent  with  section  I   (A  through  F)  above. 

C-    Negotiated  Cost -Based  Unit  Rate  Contracting 

Under  these  contracts,  the  provider  is  paid  a  per-unit 
rate  for  a  specific  program  on  the  basis  of  a  budget 
negotiated  between  the  purchasing  agency  and  the 
provider,  with  prices  authorized  by  DPS.     In  the  event 
of  a  determination  of  any  variance  between  reimbursement 
received  under  contracts  funded  by  such  prices  and  a 
provider's  actual  allowable  expenses  associated  with 
such  contracts,  the  information  will  be  reported  to  DPS 
and  the  purchasing  agency.     This  information  is  reported 
to  DPS  and  the  purchasing  agency  in  the  UFR  supplemental 
schedules  and  the  0MB  A- 133  Single  Audit  Schedule  of 
Federal  Financial  Assistance.     If  any  variance  is 
greater  than  provided  for  in  808  CMR  1.19    (3)  Non-Profit 
Maintenance  Expense,  DPS  will  advise  the  purchasing 
agency  as  to  the  circumstances  or  practices  which  may 
have  caused  the  variance  to  occur,  and  how  the 
information  has  been  or  should  be  considered  in 
prospective  contract  negotiations  to  prevent  such 
circumstances  or  practices  from  causing  a  reoccurrence 
of  such  variances.     If  the  variance  is  less  than  that 
provided  for  in  808  CMR  1.19   (3)  Non-Profit  Maintenance 
Expense,  no  response  will  be  required.     However,   if  upon 
further  review  the  purchasing  agency  finds  that 
non -performance  under  the  contract,  fraudulent  billing, 
undocumented  reimbursement,  non- reimbursable 
expenditures,  or  significant  underspending  for  staffing 
occurred,   it  must  resolve  such  determinations  in  a 
manner  consistent  with  section  I   (A  through  F)  above. 
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SAMPLE 


ADMINISTRATIVE  AUDIT  COMPLIANCE  AGREEMENT 


This  Agreement  is  entered  into  between  the  PPA  and 

the  provider  

In  response  to  an  audit 

(type  of  audit,  e.g..  State  Auditor)   the  Provider  agrees  to 
implement  the  corrective  measures  set  forth  therein. 

In  case  of  default,  non-compliance  or  substantial  delay  in 
implementing  the  corrections  set  forth  in  Attachment  A,  the 
Department  reserves  the  right  to  reevaluate  all  contractual 
relationships  with  the  Provider  for  the  purpose  of  amendment 
and/or  termination. 


FOR  THE  PPA  FOR  THE  PROVIDER 


SIGNATURE  SIGNATURE 


TITLE  TITLE 


DATE  DATE 


This  Agreement  has  been  reviewed  and  is  approved  by  the  PPA  as 

to  Audit  Findings  .     Those  audit  findings 

not  listed  as  specifically  resolved  will  be  referred  back  to  the 
relevant  PPA  representative  and  Provider  for  further 
clarification  and/or  action. 


PPA  Contract  Director 


DATE 


Attachment  1 
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SAMPLE 


•ATTACHMENT  A" 
PLAN  OF  CORRECTION 

1.  2.  3. 

Identify  Corrective  Measures  Time  Frame 

Deficiency  to  be  Taken 


4.     Repayment  Plan  and  Schedule, 
if  applica±)le 


5.     Other  Actions 


Commonwealth  of  Massachusetts 
Division  of  Purchased  Services 

Bureau  of  Audit 


Related  Party  Relationships 
and  Disclosure 
Under  808  CMR  1.02 

December,  1992 


KEUITED  PARTY  RELATIONSHIPS  AND  DISCLOSURE 


INTRODUCTION 

The  Bureau  of  Audit  of  the  Division  of  Purchased  Services  has 
developed  this  document  to  address  the  interest  and  concern  of 
various  parties  regarding  the  impact  of  related  party- 
relationships  in  the  procurement  and  pricing  of  social  service 
programs  under  808  CMR  1.00  and  808  CMR  2.00.     It  is  intended  to 
address  the  issues  of  what  is  a  related  party,  why  are  we 
interested  in  these  relationships  and  how  do  these  relationships 
affect  the  procurement  and  reimbursement  of  social  services.  As 
this  is  our  first  attempt  at  setting  all  of  these  issues  out  in 
a  comprehensive  document,  we  welcome,  upon  completion  of  your 
review,  your  comments  and  suggestions  to  improve  the  document's 
readability  and  usefulness  to  you  as  a  practitioner,  provider  or 
state  agency  staff  member. 

We  should  note  that  this  subject  area  is,  at  times  extremely 
complex  and  that,  at  various  points  in  this  document,  we  were 
required  to  utilize  terms  and  concepts  which  are  quite  technical 
in  nature.     For  this  reason  users  of  the  document,  particularly 
provider  agencies,  are  advised  to  seek  appropriate  professional 
advice  when  determining  the  full  nature  and  extent  of  related 
party  disclosure  requirements  and  responsibilities  which  might 
apply  in  a  given  instance. 


OVKRVIBW 

All  transactions  and  events  occurring  in  the  delivery  of 
contracted  services  and  reported  in  contract  budgets  and 
financial  statements  (prepared  in  accordance  with  Generally 
Accepted  Accounting  Principles)  are  presumed  to  be  conducted  on 
an  arm's-length  basis,  in  keeping  with  the  general  conditions  of 
competitive,   free-market  dealings.     Relationships  on  less  than 
an  arm's-length  basis  between  parties  may  enable  one  of  the 
parties  to  exercise  a  degree  of  influence  over  the  other  such 
that  the  influenced  party  may  be  favored  or  may  sxibordinate  its 
independent  interests.    Moreover,  related  party  transactions  and 
operations  may  be  controlled  by  one  of  the  parties  in  such  a 
manner  that  transactions  and  contracting  procedures  may  be 
changed  or  affected  significantly  by  considerations  other  than 
those  which  occur  in  arm's-length  transactions  and/or  in 
activities  among  unrelated  parties.    For  exan^le,  the  terms 
under  which  a  subsidiary  leases  equipment  to  another  subsidiary 
of  a  common  parent  orgajiization  may  be  directly  or  indirectly 
in^osed  by  the  common  parent  and  might  vary  significantly  from 
one  lease  to  another  because  of  circumstances  entirely  distinct 
from  normal  market  forces  affecting  similar  leases  between 
xinrelated  entities. 
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In  those  situations  in  which  related  party  transactions  and 
conditions  exist,  it  becomes  iir^ortant  and  necessary  for  the 
provider  to  disclose  related  party  transactions  and  conditions. 
Disclosure  of  related  party  transactions  and  conditions  is 
necessary  inasmuch  as  it  helps  users  of  the  information  to 
understand  and  to  form  predictions  about  a  provider's  past, 
present,  and  future  operations  and  activities  or  to  confirm  or 
correct  business  expectations,  and  to  analyze  the  extent  to 
which  the  financial  statements  may  have  been  affected  by  the 
relationship. 


REIiTLTED  PARTY  TRANSACTIONS  -  GENERAL 

To  begin,  it  should  be  noted  that  transactions  between  related 
parties  commonly  occur  in  the  normal  course  of  business.  Some 
examples  of  common  types  of  transactions  with  related  parties 
are:     conveyances,  gifts,  sales,  purchases,  and  transfers  of 
realty  and  personal  property;  services  received  or  furnished 
(for  example,  accounting,  management,  engineering,  and  legal 
services) ;  use  of  property  and  equipment  by  lease  or  otherwise; 
borrowings  and  lendin^s;  guarantees;  maintenance  of  bank 
balances  as  compensating  balances  for  the  benefit  of  another; 
intercompany  billings  based  on  allocations  of  common  costs; 
other  transactions  that  have  receivables  and  payables  associated 
with  them;  and  filings  of  consolidated  tax  returns.  Such 
transactions  between  related  parties  are  still  considered  to  be 
related  party  transactions  even  though  they  may  not  be  given 
accounting  recognition.     For  example,  an  organization  may 
receive  services  from  a  related  party  without  charge  and  not 
record  receipt  of  the  services,  or  organizations  may  exchange 
similar  property  without  the  existence  of  a  monetary 
transaction.     Although  these  activities  may  be  transparent  from 
an  accounting  standpoint,  they  constitute  related  party 
transactions  that  carry  certain  disclosure  recfuirements . 


DETERMINING  TEB  EXISTENCE  OF  RELATED  PARTIES 

Attached,  you  will  find  a  copy  of  the  related  party  definition 
from  808  CMR  1.02  that  is  utilized  for  UFR  reporting  and 
Massachusetts  Purchase  of  Service  contracting  purposes.  The 
provisions  of  the  American  Institute  of  Certified  Piiblic 
Accountants  (AICPA)  Statement  of  Financial  Accounting  Standards 
No.  57  (SFAS  No.  57),  Related  Party  Disclosures,  has  been 
incorporated  into  808  CMR  1.02  for  use  in  establishing  the 
existence  of  related  party  relationships  and  its  disclosure 
requirements.     The  following  related  party  disclosure  worksheet, 
when  used  in  conjunction  with  the  glossary  of  terms  from  808  CMR 
1.02  eind  the  provisions  of  SFAS  No.  57,  is  intended  to  aid  in 
determining  the  existence  of  related  party  relationships  eind  the 
need  to  disclose  such  relationships: 
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Glossary  of  Terms 

a.  Administrator.  A  person  who  performs  the  duties  of 
management  or  executes  the  policies  established  by  policy 
makers.  Administrators  normally  include  program  directors, 
business  managers,  accounting  directors  and  other  persons 
who  perform  similar  functions  that  establish  or  carry  out 
the  policies  of  the  organization.  Persons  without  formal 
titles  may  also  be  administrators. 

b.  Affiliate.  A  person,  party  or  organization  that,  directly 
or  indirectly  through  one  or  more  intermediaries,  controls, 
is  controlled  by,  or  is  under  common  control  with  a  provider 
or  enterprise. 

c.  Associated.  A  person  or  organization  is  associated  when 
the  person  or  organization  engages  in  a  joint  program  or 
business  venture  directly  or  indirectly  in  which  the 
provider  or  other  person  or  organization  receives  direct  or 
indirect  financial  benefit. 

d.  Ccsmon  Control.  Common  control  is  when  two  or  more 
organizations  are  directly  or  indirectly  controlled  by  a 
party  that  has  the  ability  to  increase  or  decrease  the  type, 
quality  or  volxame  of  business  done  by  each.    A  provider  or 
company  is  under  common  control  with  the  provider  through 
common  ownership  or  management,  even  though  no  transactions 
occurred,  if  the  common  control  could  have  a  material  impact 
on  the  financial  statements  of  the  provider  by  resulting  in 
operating  results  or  a  financial  position  significantly 
different  from  that  which  would  have  been  obtained  if  the 
organizations  were  autonomous. 

e.  Comnon  Oimership.  Common  ownership  exists  where  there  is 
direct  or  indirect  ownership  of  ten  percent  (10%)  or  more  in 
value  of  voting  stock  or  five  percent   (5%)  of  financial 
interest  in  the  capital  assets  or  profits  of  any 
organization. 

f .  Control.  Control  is  the  ability  to  influence  the  policies 
and  actions  of  an  enterprise  through  ownership  of  voting 
stock,  contracts  and/or  other  methods  or  is  the  ability  of 
an  individual  or  organization,  directly  or  indirectly,  to 
significantly  influence  or  direct  the  actions  or  policies  of 
an  organization  or  institution  and/or  its  management. 

g.  Management.  Persons  who  are  responsible  for  achieving  the 
objectives  of  the  enterprise  and  who  have  the  authority  to 
estcLblish  policies  and  make  decisions  by  which  those 
objectives  are  to  be  pursued.    Management  normally  includes 
members  of  the  board  of  directors,  the  chief  executive 
officer*  chief  operating  officer,  vice  presidents  or  other 
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officials  in  charge  of  principal  business  and  program 
functions   (such  as  contracting,  administration,  finance, 
fund-raising,  marketing,  or  program  development)  ,  and  other 
persons  who  perform  similar  policy-making  functions. 
Persons  without  formal  titles  also  may  be  members  of 
management . 

h.  Official.  A  person  who  is  or  was  within  the  preceding  five 
years  a  director,  stockholder,  partner,  administrator, 
manager  or  trustee  of  the  provider  or  another  organization. 

i.  Relative.  Family  members  whom  an  official  of  the  provider 
or  an  official  in  another  organization  might  control  or 
influence  because  of  family  relationship.     Family  members 
are  also  individuals  who  might  control  or  influence  an 
official  of  the  provider  or  an  official  in  another 
organization  because  of  family  relationship. 

In  addition,  relatives  are  also  family  members  who  might, 
because  of  family  relationship,  control  or  influence  other 
enterprises  that  were  involved  through  common  ownership  or 
management  control  with  any  organization  that  controls  the 
provider,  or  is  controlled  by  the  provider  or  is  under 
common  control  with  the  provider.     Relative  means  parent, 
child,  brother,  sister  (whether  by  whole  or  half-blood) 
spouse,  adopted  child,  adoptive  parent,  stepparent, 
stepchild,  father-in-law,  mother-in-law,  sister-in-law, 
brother-in-law,  son-in-law,  daughter-in-law,  grandparent,  or 
grandchild. 
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RELATED  PARTY  DISCLOSURE 
WORKSHEET 


llOW  TO  USB  THE  DISCLOSURE  WORKSHEET 

Iche  related  party  disclosure  worksheet,  when  used  with  the  text  of  the 
Isiossary  of  Terms  and  Related  Party  Transactions -General  sections  of  this 
liocument,  is  intended  to  aid  the  reader  in  determining  the  existence  of 
Irelated  party  relationships  and  the  corresponding  need  to  disclose  such 
Irelat  ionships . 

Irhe  disclosure  worksheet  is  organized  into  the  eight  types  of  related 
■party  relationships  that  make  up  808  CMR  1.02.     Column  A  lists  the  types 
K)f  provider  financial  activity  that  must  occur,  as  modified  by  the  unique 
Conditions  in  Column  B,  for  a  related  party  relationship  to  exist.  Column 
|3,  in  turn,  lists  the  entities  that  the  provider  may  be  related  to  as  well 
lis  the  unique  conditions  pertaining  to  the  entity  and  the  provider  which 
Inay  give  rise  to  a  related  party  relationship.     Column  C  is  utilized  to 
Inerely  record  if  a  related  E>arty  relationship  and  disclosure  requirement 
■exists  or  does  not  exist. 

■The  reader  should  begin  by  reviewing  the  text  on  the  left-hand  side  of  the 
■page  in  Column  A  at  number  1.     The  reader  should  then  proceed  to  the  right 
■  (Column  B)  to  maike  a  determination  as  to  whether  the  financial  activity 
Inoted  in  Column  A  occurred,  as  modified  by  the  unique  conditions  with  the 
■entities  noted  in  Column  B.     If  the  financial  activity  did  occur,  as 
linodified  with  the  entity  in  Column  B,  the  reader  should  check  the  YES  box 
[in  Column  C  and  disclose  the  related  party  relationship.     If  the  reader 
determines  that  financial  activity,  as  modified,  did  not  exist,  then  a 
disclosure  is  not  required  aind  the  NO  box  should  be  checked.     The  reader 
should  then  proceed  to  related  party  relationship  number  2  eind  duplicate 
the  instruction  steps  to  determine  if  a  related  party  relationship  exists 
or  does  not  exist  for  all  eight  types  of  related  party  relationships 
listed. 


Column  A  Column  B  Column  C 


1. 

TRANSACTIONS*  OR 
RECEIVABLES  AND  PAYABLES 
TO  OR  FROM  THE  REPORTING 
PROVIDER  WITH: 


A  DIRECTOR,  STOCKHOLDER, 
PARTNER,  ADMINISTRATOR, 
MANAGER,  TRUSTEE,  OR 
RELATIVE  OF  SUCH  A 
PERSON  OF  THE  REPORTING 
PROVIDER  NOW  OR  WITHIN 
PRECEDING  FIVE  YEARS. 


YES  DISCLOSURE 
REQUIRED 

NO  DISCLOSURE 
NOT  REQUIRED 


♦       SEE  RELATED  PARTY  TRANSACTIONS -GENERAL  FOR  DEFINITION  OF  TRANSACTIONS. 

**       DISCLOSURE  IS  REQUIRED  EVEN  THOUGH  NO  TRANSACTIONS  OCCURRED  IF  THE 
CONTROLLING  PARTY  HAS  THE  ABILITY  TO  AFFECT  OPERATING  RESULTS  OR 
FINANCIAL  POSITION  OF  CONTROLLED  PARTY. 

THE  GLOSSARY  OF  TERMS  IS  AN  INTEGRAL  PART  OF  THIS  WORKSHEET. 
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Colinxn  A 


RELATED  PARTY  DISCLOSURE 
WORKSHEET 
Colxsnn  B 


Column  C 


2. 

TRANSACTIONS*  OR 
RECEIVABLES  AND  PAYABLES 
TO  OR  FROM  TEE  REPORTING 
PROVIDER  WITH: 


ANOTHER  ORGANIZATION  IN 
WHICH  A  PERSON  OR  A 
RBLATIVB  WHO  SERVED  AS 
A  DIRECTOR,  STOCKHOLDER, 
PARTNER,  ADMINISTRATOR, 
MANAGER,  TRUSTEE,  OR, 
WAS  A  RELATIVE 
OF  SUCH  A  PERSON  AND 
ALSO  SERVES  IN  ONE  OF 
THE  SAME  CAPACITIES  WITH 
THE  REPORTING  PROVIDER 
NOW  OR  WITHIN  THE 
PRECEDING  FIVE  YEARS. 


YES  DISCLOSURE 
REQUIRED 

NO  DISCLOSURE 
NOT  REQUIRED 


3. 

TRANSACTIONS*  OR 
RECEIVABLES  AND  PAYABLES 
TO  OR  FROM  THE  REPORTING 
PROVIDER  WITH: 


ANY  ORGANIZATION, 
CORPORATION,  PARTNERSHIP 
OR  FIDUCIARY  TRUST,  OR 
INDIRECTLY  THROUGH 
INTERMBDIARIES ,  WHERE 
ANY  COMMON  OWNERSHIP  OR 
CONTROL**  IS  HELD  BY  A 
PERSON  WHO  IS  OR  WAS 
WITHIN  THE  PRECEDING 
FIVE  YEARS  A  DIRECTOR, 
STOCKHOLDER,  PARTTJER, 
ADMINISTRATOR,  MANAGER, 
TRUSTEE,  OR  RELATIVE  OF 
SUCH  A  PERSON  OF  THE 
REPORTING  PROVIDER  OR 
ANOTHER  ORGANIZATION 
IN  WHICH  SUCH  A  PERSON 
ALSO  SERVES  IN  ONE 
OF  THE  SAME  CAPACITTRS 
OR  DID  WITHIN  THE 
PRECEDING  FIVE  YEARS. 


YES  DISCLOSURE 
REQUIRED 

NO  DISCLOSURE 
NOT  REQUIRED 


bce: 

10  0! 

Dlov: 


4. 

TRANSACTIONS*  OR 
RECEIVABLES  AND  PAYABLES 
TO  OR  FROM  THE  REPORTING 
PROVIDER  WITH: 


ANOTHER  CORPORATION, 
PARTNERSHIP, 
ORGANIZATION,  OR 
OR  INDIVIDUAL  DOING 
BUSINESS  SOLELY  WITH 
THE  PROVIDBR  ORTHB 
PROVIDERS  RELATED 
PARTIES. 


YES  DISCLOSURE 
REQUIRED 

NO  DISCLOSURE 
NOT  REQUIRED 


♦      SEE  RELATED  PARTY  TRANSACTIONS -GENERAL  FOR  DEFINITION  OF  TRANSACTIONS. 

**    DISCLOSURE  IS  REQUIRED  EVEN  THOUGH  NO  TRANSACTIONS  OCCURRED  IF  THE 

CONTROLLING  PARTY  HAS  THE  ABILITY  TO  AFFECT  OPERATING  RESULTS  OR  FINANCIfl 
POSITION  OF  CONTROLLED  PARTY. 

TEE  GLOSSARY  OF  TERMS  IS  AN  INTEGRAL  PART  OF  THIS  WORKSHEET. 
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Column  A 


REIATED  PARTY  DISCLOSITRS 
WORKSHEET 

Colinnn  B 


Column  C 


lANSACTIONS*  OR 
CEIVABLES  AND  PAYABLES 
OR  FROM  THE  RBPORTI1K3 
OVIDER  MITH: 


A  PERSON  OR 
ORGANIZATION,  OR 
INDIRECTLY  THROUGH 
INTERMEDIARIES, 
ASSOCIATED  IN  A  JOINT 
PROGRAM  OR  BUSINESS 
VENTURE  IN  WHICH  THE 
REPORTING  PROVIDBR  OR 
OTHER  PERSON  OR 
ORGANIZATION  RECEIVES 
FINT^CIAL  BENEFIT. 


YES  DISCLOSURE 
REQUIRED 

NO  DISCLOSURE 
NOT  REQUIRED 


lANSACTIONS*  OR 
RICBIVABLBS  AND  PAYABLES 
I)  OR  FROM  THE  REPORTING 
PlOVIDBR  WITH: 


I 


A  PERSON  OR 
ORGANIZATION,  OR 
INDIRECTLY  THROUGH 
INTERMEDIARIES ,  IS 
AFFILIATED  WITH  THE 
REPORTING  PROVIDER  AND 
CONTROLS**  THE 
REPORTING  PROVIDBR. 


YES  DISCLOSURE 
REQUIRED 

NO  DISCLOSURE 
NOT  REQUIRED 


TLANSACnONS*  OR 
R.'CEIVABLES  AND  PAYTkBLBS 
T)  OR  FROM  THE  REPORTING 
FLOVIDER  WITH: 


A  PERSON  OR 
ORGANIZATION,  OR 
INDIRECTLY  THROUGH 
INTERMEDIARIES,  IS 
AFFILIATED  WITH  THE 
REPORTING  PROVIDER  AND 
THE  REPORTING  PROVIDBR 
CONTROLS**  THE  PERSON 
OR  ORGANIZATION. 


YES  DISCLOSURE 
REQUIRED 

NO  DISCLOSURE 
NOT  REQUIRED 


llANSACnONS*  OR 
ESCEIVABLES  AND  PAYABLES 
1)  OR  FROM  THE  RBPORT33IG 
IIOVIDBR  WITH: 


YES  DISCLOSURE 
REQUIRED 

NO  DISCLOSURE 
NOT  REQUIRED 


A  PERSON  OR 
ORGANIZATION,  OR 
INDIRECTLY  THROUGH 
INTERMEDIARIES,  IS 
AFFILIATED  WITH  THE' 
REPORTING  PROVIDER  AND 
THE  REPORTING  PROVIDBR 
IS  UNDER  C0M40N 
OWNERSHIP  OR  MANAGEMENT 
CONTOOL**  WITH  THE 
PERSON  OR  ORGANIZATION. 


SEE  RBLATm)  PARTY  TRANSACTIONS -GENERAL  FOR  DEFINITION  OF  TRANSACTIONS. 

DISCLOSURE  IS  REQUIRED  EVEN  TEOUGE  NO  TRANSACTIONS  OCCURRED  IF  THE 
CONTROLLING  PARTY  HAS  THE  ABILITY  TO  AFFECT  OPERATING  RESULTS  OR  FINANCIAL 
POSITION  OF  CONmOLLED  PARTY. 

THE  GLOSSARY  OF  TERMS  IS  AN  INTEGRAL  PART  OF  THIS  WORKSHEET. 
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RELATED  PARTY  DISCLOSURE 

In  situations  in  which  related  party  transactions  or 
relationships  exist,  it  is  necessary  for  the  Provider  to 
disclose  such  transactions  or  relationships.     Disclosure  and/or 
certification  must  be  made  during  the  contracting  process  in  the 
following  documents: 


o       In  proposal  submissions. 

o        During  contract  negotiations  in  Attachment  B:  Fiscal 
Conditions   (program  budget  and  rate  calculation  page) 
of  the  Standard  Service  Contract. 

o       Beginning  in  Fiscal  Year  1994,  in  Attachment  3 

(Affidavit  of  Compliance)  of  the  Master  Agreement. 

o       During  contract  prequalif ication,  in  the  Contracting 
and  Ready  Payment  Prequalif ication  Form. 

o       During  the  annual  audit,  in  the  notes  to  the  financial 
statements  of  the  UFR  and  if  applicable  in  Supplemental 
Expense  Schedule  C,  Nonreimbursable  Expense  Lines 
(value  of  nonreimbursable  portion  of  related  party 
transactions) . 

The  following  disclosures  are  required  for  all  material*  related 
party  transactions  and  relationships: 

a.  Nature  of  related  party  relationship; 

b.  The  receivables  or  payables  associated  with  related 
party  transactions  for  each  period  the  balance  sheet  or 
program  budget  is  presented,  and,  if  not  clearly 
determinable,  the  conditions  and  methods  of  settlement; 

c.  For  each  period  that  an  income  statement  or  program 
budget  is  presented,  the  following  is  required: 

(1)  A  description  of  transactions  and  other  necessary 
information  needed  for  an  understanding  of  the  impact 
of  the  transactions;  and 

(2)  Dollar  amounts  assigned  to  transactions,  and  the 
impact  of  determining  the  terms  of  the  transactions,  if 
different  from  prior  periods; 

d.  If  two  or  more  con^anies  are  under  common  control  via 
ownership  or  management,  the  disclosure  in  a.  eibove  is 
required,  even  though  no  transactions  occurred,  if  the 

*      See  question  number  10  of  materiality  and  significance 

section  of  Questions  and  Answers  for  iir5)ortant  information 
concerning  materiality. 
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existence  of  that  control  could  result  in  operating  results 
or  financial  position  significantly  different  from  that 
which  would  have  been  obtained  if  the  enterprises  were 
autonomous . 

Additional  information  concerning  a  provider's  affiliated  or 
commonly  controlled  entities,  significant  contracted  management 
or  direct  service  arrangements  must  be  disclosed  in  the 
Contracting  and  Ready  Payment  Prequalif ication  Form.  The 
information  includes  full  disclosure  of  the  related  party's 
organizational  structure  and  relationships,  resumes  of 
principals,  financial  statements  and  other  documentation  as  may 
be  deemed  necessary  by  the  Principal  Purchasing  Agency. 
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QUESTIONS  AND  ANSWERS 


RELATED  PARTY  OlITERIA 


1.     Is  there  a  fundamental  concept  that  can  be  used  to  determine 
if  a  related  party  relationship  exists? 

Among  the  criteria  that  must  be  reviewed  for  determining  if 
a  related  party  relationship  exists  is  the  fundamental 
concept  of  control.  Inclusion  of  this  key  concept  suggests 
that  there  must  exist  the  ability  to  directly  or  indirectly 
influence  the  policies  and  actions  of  the  reporting 
provider,  or  that  the  reporting  provider  must  have  the 
abilitv  to  directly  or  indirectly  influence  another 
enterprise's  policies  and  actions.     This  abilitv  to 
influence  the  actions  of  a  provider  or  for  the  provider  to 
influence  the  actions  of  others  may  be  accomplished  through 
family  relationships,  affiliation,  association,  ownership, 
management,  voting  stock,  contracts  or  other  methods. 
Actual  influence  over  the  policies  and  actions  of  an 
organization  does  not  have  to  exist  or  be  documented  for  a 
related  party  relationship  to  exist.     Rather,  only  the  mere 
abilitv  to  influence  the  policies  and  actions  of  and 
organization  must  be  present  for  a  related  party 
relationship  to  exist.     Sometimes  two  or  more  organizations 
are  directly  or  indirectly  under  common  ownership  or 
management  control  but  do  not  transact  business  with  each 
other.     The  common  control,  however,  may  result  in  operating 
results  or  a  financial  position  significantly  different  from 
that  which  would  have  been  obtained  if  the  organizations 
were  autonomous.     For  example,  two  or  more  organizations  may 
be  directly  or  indirectly  controlled  by  a  party  that  has  the 
ability  to  increase  or  decrease  the  type,  quality  or  volume 
of  business  done  by  each.     In  this  circumstance  the  ability 
to  influence  the  policies  and  actions  of  an  organization  is 
present  and  disclosure  would  be  required. 

2.    How  can  the  ability  to  influence  the  .policies  and  actions  of 
an  organization  be  determined? 

It  is  presumed  that  the  ability  to  influence  the  policies 
and  actions  of  an  organization  (control)  is  present  by 
virtue  of  the  existence  of  the  conditions  noted  in  the 
Related  Party  Disclosure  worksheet   (pages  5-7) .  For 
example,  control  exists  if  the  provider  has  had  transactions 
with  a  person  who  is  or  was  within  the  preceding  five  years 
a  director,  stockholder,  administrator,  manager,  trustee  of 
the  provider  or  a  relative  of  such  a  person,  as  noted  in 
nimiber  1  of  the  Related  Party  Worksheet.     Control  would  also 
exist  if  two  or  more  compcinies  shared  some  of  the  same 
majiagers   (management  control)  ,  as  noted  in  number  8  of  the 
Related  Party  Disclosure  Worksheet.     In  other  situations 
such  as  when  organizations  are  affiliated,  closer  analysis 
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may  be  required  to  determine  if  the  condition  exists  (as 
noted  in  numbers  6  and  7  of  the  Related  Party  Worksheet) . 
For  example,  two  or  more  organizations  may  not  outwardly 
appear  to  be  affiliated  but  the  by-laws  or  articles  of 
organization- of  the  agencies  may  contain  affiliation  or 
other  approval  and  control  language  directly  or  indirectly 
affecting  some  or  all  of  the  orgsoiizations. 

3.     Is  it  possible  to  have  a  related  party  relationship  that 
must  be  disclosed  even  though  no  transactions  occurred? 

Yes.    At  times,  disclosure  is  required  when  two  or  more 
organizations  which  do  not  transact  business  with  each  other 
are  controlled  by  a  party  that  has  the  cdDility  to  increase 
or  decrease  or  affect  the  type,  quality,  or  volume  of 
business  done  by  each.    Moreover  there  may  be  other  times  in 
which  a  disclosure  is  retired  when  it  is  clear  that  a 
related  party  relationship  exists  but  the  transactions  are 
not  given  accounting  recognition.     For  example,  an 
organization  may  receive  services  from  a  related  party 
without  charge  and  not  record  receipt  of  the  services. 


DISCLOSURE  RESPONSIBILITIES 


4.  "What  are  the  related  party  disclosure  responsibilities  of  a 
provider  that  has  a  related  party  relationship? 

The  provider  is  responsible  for  disclosing  all  material 
related  party  relationships  and  transactions  in  accordance 
with  808  CMR  1.02    and  Generally  Accepted  Accounting 
Principles   (SFAS  No.  57),  as  was  previously  discussed  in  the 
Related  Party  Disclosure  section  of  this  document.  The 
provider  should  disclose  to  its  independent  auditors  all 
related  party  relationships  and  transactions,  and  to  provide 
representations  to  its  independent  auditors  and  others  that 
transactions  were  consummated  on  terms  ecpiivalent  to  those 
that  prevail  in  arm's-length  trcmsactions. 

5.  What  are  the  related  party  disclosure  responsibilities  of 
independent  auditors  when  performing  an  audit  in  accordance 
with  Generally  Accepted  Auditing  Standards  (GAAS)  and 
Generally  Accepted  Goverziment  Auditing  Standards  (GAGAS)? 

The  auditor  her/himself  is  not  responsible  for  the  adequate 
disclosure  of  material  related  party  relationships.  Rather 
the  auditor's  responsibility  is  to  audit  and  express  an 
opinion  on  the  basic  financial  statements  of  the  provider 
that  are  necessary  for  presentation  of  finsmcial  position 
cmd  results  of  operations  and  changes  in  fund  balances  in 
conformity  with  Generally  Accepted  Accounting  Principles. 
The  auditor  should  follow  the  guidance  in  the  AICPA 
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statement  on  Auditing  Standards  No.  45  and  AICPA  Related 
Party  Auditing  Interpretations  and  other  authoritative 
sources.     In  addition,  the  materiality  and  significance 
provisions  of  the  third  general  standard  for  government 
auditing  of  Generally  Accepted  Government  Auditing  Standards 
("Yellow  Book")  must  also  be  considered  (Attached).  For 
each  material  related  party  transaction  or  common  ownership 
or  management  control  relationship  for  which  FASB  Statement 
No.  57  and  808  CMR  1.02  requires  disclosure,  the  auditor 
should  consider  whether  he  or  she  has  obtained  sufficient, 
competent,  evidential  matter  to  understand  the  relationship 
of  the  parties  and,  for  related  party  transactions,  the 
effects  of  the  transaction  on  the  financial  statements.  The 
auditor  should  then  evaluate  all  the  information  available 
and  satisfy  himself  or  herself  that  it  is  adequately 
disclosed  in  the  financial  statements. 


€.     What  are  the  responsibilities  of  purchasing  agency  staff 
concerning  disclosure  of  provider  related  party 
relationships  and  transactions? 

Purchasing  agency  staff  should  not  assume  that  related  party 
relationships  or  transactions  do  not  exist  in  the  absence  of 
provider  representations  that  state  they  do  not  exist. 
Purchasing  agencies  should  take  steps  to  confirm  during 
contract  negotiations  that  the  provider  representations  made 
concerning  related  party  relationships  and  transactions 
during  prior  contract  prequalif ication  or  negotiations  have 
not  changed.     If  the  purchasing  agency  has  reason  to  believe 
that  all  related  party  disclosures  have  not  been  made,  then 
the  provider  should  be  asked  to  provide  appropriate  written 
representations  and  documentation  to  substantiate,  under 
penalty  of  perjury,  that  related  party  relationships  do  not 
exist  and  that  transactions  were  consummated  on  terms 
equivalent  to  those  that  prevail  in  arm's-length 
'transactions.     Purchasing  agencies  may  find  it  necessary  to 
seek  the  assistance  of  the  Secretariat,  the  Division  of 
Purchased  Services  or  the  State  Auditor  to  determine  if 
related  party  relationships  or  transactions  exist. 


CX>NSEQUENCES  OF  NOT  DISCLOSING 


7.    How  may  the  provider  be  affected  if  related  party 
relationships  cind  transactions  are  not  disclosed? 

If  it  has  been  determined  that  a  provider  has  failed  to 
disclose  a  related  party  relationship  or  tramsaction,  only 
the  lower  of  actual  costs,  versus  costs  established  in  the 
Component  Price  Catalogue  or  market  value  will  be  allowable 
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and  reimbursed  by  the  Commonwealth.     The  provider  may  also 
become  subject  to  provisions  of  808  CMR  1.05  Additional 
Information  Requested  by  the  Division;  Examination  and 
Availability  of  Records;  Field  Audits  and  808  CMR  1.14 
Administrative  Review.    Also,  failure  to  adequately  disclose 
a  related  party  relationship  or  transaction  could  affect  the 
provider's  ability  to  meet  contract  prequalif ication 
requirements.  Finally,  if  the  independent  auditor  believes 
that  the  provider's  representations  concerning  related  party 
relationships  and  transactions  are  unsubstantiated,  the 
auditor  would  be  required  to  express  a  qualified  or  adverse 
opinion  reflecting  a  departure  from  generally  accepted 
accounting  principles,  depending  on  materiality.  Also, 
legal  action  may  result  from  failure  to  adequately  disclose 
a  related  party  relationship  or  transaction  in  the  Affidavit 
of  Compliance  of  the  Master  Agreement,  which  is  made  under 
penalty  of  perjury. 

8.    How  may  the  independent  auditor  be  affected  if  the  provider 
has  failed  to  disclose  a  related  party  relationship  or 
transactions? 

Statement  on  Auditing  Standards  No.  45  recognizes  that  an 
audit  performed  in  accordance  with  GAAS  cannot  be  expected 
to  provide  assurance  that  all  related  party  transactions 
will  be  discovered.    Nevertheless,  during  the  course  of  the 
audit  the  auditor  should  be  aware  of  the  possible  existence 
of  material  related  party  transactions  that  could  affect  the 
financial  statements  or  of  common  ownership  or  management 
control  relationships  that  might  require  disclosure  even 
though  there  are  no  transactions.    The  independent  auditor 
is  expected  to  conduct  the  audit  in  accordance  with  GAGAS 
and  GAAS,  including  SFAS  No.  45,  even  if  the  auditor  has  no 
reason  to  suspect  that  related  party  transactions  or  control 
relationships  exist.     The  procedures  set  forth  in  SFAS  No. 
45  are  specifically  directed  to  related  party  transactions. 
Departures  by  the  independent  auditor  from  GAGAS  and  GAAS 
xnay  result  in  a  referral  to  the  state  public  accountancy 
licensing  authority  and/or  the  appropriate  professional 
society. 

Related  Party  Relationships  and  Contract  Budget 


9.    How  do  related  party  relationships  and  treinsactions  affect  a 
contract  budget? 

When  the  nonreimbursable  value  of  a  related  party 
transaction  is  disclosed  and  used  to  offset  total  program 
costs,  the  Commonwealth  only  reimburses  the  provider  for  the 
allowable  portion  of  the  related  party  transaction. 
Disclosure  of  related  party  relationships  and  transactions 
on  the  program  budget  during  contract  negotiations  helps  the 
negotiators  make  decisions  and  form  predictions  about  the 
program's  outcomes. 
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